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1947-48 issues ready soon — subscribe now 


Montgomery’s Tax Annuals have been tested and 
approved by lawyers everywhere ... since 1917. The 
new 1947-48 issues of these tax books are a continua- 
tion of the story of federal taxes—the connecting link 
between the current and preceding years. 


The unparalleled characteristic of these annuals is 
that they reflect in every detail the lengthy experience 
of a practicing organization exceptionally qualified in 
tax practice. 


Montgomery’s Federal Taxes— 


CORPORATIONS and 
PARTNERSHIPS 


These books give a clear and understandable picture 
of the law in effect ... what has changed and what 
has not. A focusing of the full range of tax problems 
related to corporations and partnerships as an aid to 
your professional skill and foresight; planning of 
transactions with anticipation of difficulties to arrive 
at the most economical handling of tax operations. 


Covers gross income and deductions; returns and 
administration. Helps continually in the close reason- 
ing necessary in the analysis of complex questions of 
taxability of income—time of its recognition and tax 
treatment of gains and losses. (2v.) $20 


Montgomery's Federal Taxes— 


ESTATES, TRUSTS 
and GIFTS 


A composite view of your tax problems—questions 
of viewpoint; alternative procedures and their conse- 
quences, to guide your final judgment. Important, 
in the Estates, Trusts and Gifts annual is the bearing 
of new decisions, on which you have to be posted, aris- 
ing out of court review of contested cases. This year’s 
annual, emphasizes intelligent estate planning to ease 
the burden by reducing both estate and income taxes. 


$10 


MAIL THIS COUPON TODAY 


The Ronald Press Company 


15 East 26th Street New York 10, N.Y. 





Please enter my subscription to Montgomery's 
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ncoming President Gregory | 
Tells of Tasks Ahead 


Our cover portrait this month is of 
yur Association’s new President, 
lappan Gregory of Illinois, who has 
long been active in the work of the 
organized Bar. Through the Jour- 
NAL he gives to all of our members— 
indeed, to all American lawyers—an 
“induction” as he 


earnest message 


takes office, to let them know his 
views as to their individual duty and 
opportunity to work together zeal- 
ously in the interests of our country, 
under the leadership of our Associa- 
tion and the Bar organizations which 
it federates. 


Keeping Down the Costs 2 
of Law Office Operation 

Sharply increased costs of almost 
everything entering into law office 
operation, along with oppressive in- 
creases in the costs of living, gross 
income levelled off or declining a 
little, and federal taxes kept at ruin- 
ous levels, present most serious prob- 
lems for the average lawyer. Frank 
S. Balthis, Jr., of Los Angeles, has 
written for us a helpful article based 
on factual surveys. We hope to ob- 
tain and publish further discussions 
of practical problems in law office 
management, law firm organization, 
and law ofhce efficiency and expenses. 


Proceedings of Judicial 3 
Conferences in the Federal Circuits 

The which 
veloped in the make-up, programs 
and scope of the 1947 Judicial Con- 
ferences in 


differences have de- 


the eleven Circuits are 
interesting, but the report of each of 
full of 


these Conferences is chock 


meat for judges and for the Bar. This 
month we chronicle the Conferences 
in the Sixth and Ninth Circuits and 
the District of Columbia. In 
September issue we reported the pro 
ceedings in the First, Second, Third, 
Fourth We 
can publish them only as the in- 
formation is received. 


oul 


and Seventh Circuits. 


Our President’s Address 4 
at the 1947 Annual Meeting 

The fundamental challenge of the 
post-war world to “The Law and 
Government” earnestly and 
movingly dealt with by President 
Carl B. Rix in the Annual Address 
at the opening of the Cleveland meet- 
ing of our Association. The contri- 


was 


butions which lawyers can make to- 
ward preserving a law-governed 
world, in which freedom for human 
persons, the opportunities of private 
enterprise, and the institutions of 
free government will still hold sway, 
were strikingly portrayed. Appro- 
priately, the address was the sum 
mation and climax of the enduring 
objectives for which President Rix 
worked so steadfastly during his year 
in office. 


‘Private’ John Allen— 5 
Charter Member of Our Association 

A unique figure in American law and 
politics was this little-known Missis- 
sippi lawyer who helped to form our 
Association nearly seventy years ago 
and was an incomparable figure at 
its meetings for many years. Walter 
P. Armstrong tells many tales of his 
humor and his pranks, in the Con- 
gress and in cities where our Associa- 
tion met. 


Present Requirements 6 
for Admission to the Bar 

For the information and assistance 
of young men and women in law 
schools or already looking about for 
a location for beginning practice, 
the JouRNAL has assembled a down- 
to-date survey of the present require- 
ments for admission in each of the 
States, the District of Columbia, the 
Territory of Hawaii, etc. Informa- 
tion is given also as to the States in 
which the normal requirements have 
been released in favor of returned 
veterans, etc. Eugene C. Gerhart’s 
comprehensive article will also be 
read with interest by those who are 
concerned with the subject and wish 
the overall picture as background. 


More About Tax Inequities 7 
Affecting Lawyers 

Continuing the constructive discus- 
sion opened by John R. Nicholson in 
our April issue (page 302), Harry J. 
Rudick of our Association’s Section 
of Taxation comes forward with a 
remedial plan to correct the inequi- 
ties and tax disabilities placed on 
lawyers, the members of other pro- 
fessions, and persons who carry on 
their business or calling in a non- 
Mr. Rudick 
poses relief by statute; legislation 
seems to many the safest answer. The 
decisions conerning “associations” do 
not reconcile or tie together; judges 
do not always do well with account- 
ing problems and are particularly 
confused by partnership accounting. 
The discussions in our columns and 
Association’s Sections should 
evolve soon an acceptable remedy. 
Lawyers should be grateful to Messrs. 
Nicholson and Rudick. 


corporate form. pro- 


our 


Experienced Judge Appraises y 
Federal Rules of Criminal Procedure 


For the third successive month the 
Judicial Conference in a Circuit has 
provided useful material for lawyers 

(Continued on page V) 
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The American potters of the early Nine- 
teenth Century made known their pride 
in their ware (much of it now collectors’ 
items) and their responsibility for tts 
guality by marking it either with name 


or initials. 


Since early in the Nineteenth Century 
we have been making fine papers from 
cotton and linen fibres only—the most 
enduring materials from which paper 
can be made—and water-marking each 
sheet with the name of Crane. It is the 
mark of our pride; your mark of assur- 
ance, and one to be found by holding 
the sheet of paper against the light. 
When next you buy paper, we suggest 
you look for the mark of Crane and 
enjoy the pleasure and 

satisfaction of using 

Crane’s for all your 

personal and busi- 

ness correspondence 

and your social 


needs and forms. 


6rames 


CRANES 
FINE PAPERS 


MADE IN DALTON, MASSACHUSETTS 
SINCE 1801 
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(Continued from page III) 

n their practice. This time it is the 
yixth Circuit, presided over by Judge 
Xen Hicks (February issue, page 
\27). The speaker was United States 
District Judge Emerich B. Freed, of 
Cleveland, a specialist in criminal 
procedure and its improvement; he 
gave an appraisal, “as of the present 
time,” of some of the practical work- 
ings of the “new” Federal Rules of 
Criminal Procedure. 


Thomas Aquinas: ‘‘Natural"’ Law 10 
and Limited Sovereignty 

In an issue replete with expositions 
of “bread-and-butter” problems of 
the present-day profession, we turn 
also to the domain of legal scholar- 
ship and offer a discussion of the 
early origins of basic concepts of law 
and government. There is also a “hu- 
man interest” story as to the author- 
ship of this article. 


The Privy Council il 
and Appeals from Canada 

Dr. L. M. Minty, eminent British 
Barrister-at-Law, has written for us 
an engaging account of the illustri- 
ous Judicial Committee of the Privy 
Council and the present status of 
the Canadian Dominion’s proposal 
to abolish the historic appeals to the 
Privy Council. Our readers will find 
in the questions of organic law some 
interesting, perhaps instructive, side- 
lights on American issues. 


For a Reciprocal Bankruptcy 13 
Agreement with Canada 

The questions of law and policy 
which would be involved in bank- 
ruptcy reciprocity with Canada, and 
the extent to which existing law in 
each country would have to give way, 
are summarized in a study made by 
Robert H. Busler at the University of 
Michigan. Referees, bankruptcy of.- 
ficials, and lawyers practising in this 
field, are interested. A lot of informa- 
tion useful to lawyers generally is 
given in this article. 


Pithy Reviews in id 
“Books for Lawyers” 

Several well-known federal judges 
contribute reviews to “Books for 
Lawyers.” We are honored this 
month in that our principal review 
is by Chief Justice George Rossman, 
of the Supreme Court of Oregon, 
member of our Asociation since 1928, 
stalwart worker in many of our pro- 
jects for improving the administra- 
tion of justice. He writes of the useful 
volume produced by the Institute as 
to the Administrative Procedure Act. 
Judge Manley O. Hudson and Louis 
B. Sohn give crisp reviews of books 
in the international field. Several 
“tools of the profession’’ are noticed 
and described. 


Judge McColloch Protests is 
Attacks on Supreme Court 

What he regards as “intemperate at- 
tacks” on the Supreme Court and 
its decision in the John L. Lewis case, 
by two professors in the University 
of Chicago Law Review (see our Sep- 
tember issue, page 947, at 948), and 
by, according to the Associated Press, 
also Joseph L. Padway, one of the 
lawyers in the case, before the Mil- 
waukee convention of the AFL Hotel 
Employees and Bartenders’ Union, 
led U. S. District Judge Claude 
McColloch to write an emphatic 
protest. “It is not law the Assistant 
Professor is talking about,” says the 
redoubtable judge. “I will tell you 
what would happen in one district 
if a lawyer who has lost a case made 
a public statement that the case had 
been decided against him on polit- 
ical grounds,” he adds. 


Practising Lawyers’ Guide 21 
to Current Law Reviews 

This department suffers this month, 
as it does each year, from the summer 
suspension of publication of law re- 
views, pending the opening of the 
autumn semester in the law schools. 
The department contains a statement 
by the Editor-in-Chief as to a recent 
commentary. 

















CARL McFARLAND 


and 


ARTHUR T. VANDERBILT 


have written a 1057 page book on 


ADMINISTRATIVE LAW 


The Title: ‘Cases and Materials on Ad- 


ministrative Law’’ 


The Authors: Mr. McFarland, former As- 


sistant Attorney General of the United 
States, was recipient in 1946 of the 
Medal of the American Bar Associa- 
tion for distinguished service in connec- 
tion with the Administrative Procedure 
Act. 

Mr. Vanderbilt, now Dean of the Law 
School of New York University, is a for- 
mer president of the American Bar Asso- 
ciation. He served as a member of the 
Attorney General's Committee on Federal 


Administrative Procedure. 


The Book: It is a working hand book for 


practicing lawyers, written by practicing 
lawyers. It includes discussion, cases, 
legislation and other materials and serves 
as a practical guide. It covers the whole 
subject in all its aspects, dealing with 
both state and federal systems. There is 
complete coverage of the new federal 
Administrative Procedure Act. Although 
devoted to theory as well as technique, 
the emphasis throughout is on practice 


and procedure. 


Matthew Bender & Company, Inc. 
Albany 1,N. Y 


Please mail for a week's free approval, 
McFarland and Vanderbilt's “‘Cases and 
Materials on Administrative Law'’, 1 vol- 


ume,—price if retained, $8.50. 
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THE UNITED STATES IS ENTERING A NEW ERA OF 
INTERNATIONAL COOPERATION AND CONTROL. 


Foreign commerce and domestic commerce 
by foreign interests are controlled by the 
United States Government under Special Stat- 
utes and the Anti-Trust Laws. In order to de- 
termine a safe course of action in irternational 
commerce it is necessary to review the com- 
plete pattern of statutes and decisions as set 
out in this volume. 


EXAMINE THIS BOOK IN YOUR OWN 
OFFICE AT NO OBLIGATION 


We shall be glad to send the book to you for free 
examination. You are at liberty to return it within 15 
days if you do not agree that it is an invaluable aid 
for your reference library. (1090 pages, $15.00, to 
be kept to date with pocket supplements.) 


THE W. H. ANDERSON COMPANY 


Publishers of Good Law Books Since 1887 
524 Main Street 


Cincinnati 1, Ohio 











Announcing Publication 








of the Authoritative Book 


FEDERAL ADMINISTRATIVE 
PROCEDURE ACT 


AND THE 


ADMINISTRATIVE AGENCIES 


This Volume contains — 


THE TEXT OF THE ACT signed by the 
President on June 11, 1946 — REFER- 
ENCES TO THE CONGRESSIONAL HIS- 
TORY OF THE ACT — A COMPLETE 
TRANSCRIPT OF THE PROCEEDINGS 
OF THE INSTITUTE held at the New 
York University School of Law, in associa- 
tion with the Division of General Education. 


Including 


HISTORICAL INTRODUCTION By 
Arthur T. Vanderbilt, member of the 
Attorney General’s Committee on Ad- 
ministrative Procedure. 


AN ANALYSIS OF THE ACT By Carl 
McFarland, draftsman of the Act and 
also a member of the committee. 

A CRITIQUE OF THE ACT By Frederick 
Blachly, formerly of the Brookings 


Institute and now of the faculty of 
American University. 


A SUMMARY OF THE INSTITUTE SES- 
SIONS, LED BY EXPERTS FROM 
THE ADMINISTRATIVE AGENCIES. 


Indispensable for 


LAWYERS — STUDENTS — GOVERN.- 
MENT PERSONNEL and all others in- 


terested in Law and Government. 


Onder Grom 
NEW YORK UNIVERSITY SCHOOL OF LAW 


Room 1009, Main Bldg. - 100 Washington Square, East . 
New York 3, N. Y. 


PRICE 87.50 
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Why Do’Lawyers Buy Law Books? 
To answer the questions which arise in their practice. D 
: 
What, Then, Is The Book They Should Buy? él 
can 
The book that will answer every question that can elect 
possibly arise if it has ever been adjudicated by and, 
a court of record — state or federal sage 
mem 
whic 
trouk 
a sp 
selec 

That Book Is -- 

a I 
the 
THE CORPUS JURIS SECUNDUM SYSTEM -_ 
which states all the law hed 
and cites all the cases. the 
mer 
Put it to the test and you will be amazed at the result. re 
Just select the title, then consult the Index in the back of the same volume. beh 
It's as easy as that. . min 
ents 
dut 
T 
clea 
sior 
mat 
lege 
THE AMERICAN LAW BOOK COMPANY “a 
Brooklyn 1, New York sert 
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The Bar Faces the Future 


ET ne RT RTE 


President Gregory States Guiding Principles 


* On taking office as the seventy-first President of the Ameri- 
can Bar Association, to which office he was unanimously 
elected on September 26 at the Annual Meeting held in Cleve- 
and, Tappan Gregory of Illinois gave to the Journal his “mes- 
sage” to the lawyers of America, and particularly to the 
members of our Association, as to the principles and purposes 
which should actuate the work of the organized Bar in these 
troubled times. He did not undertake to prescribe or declare 
a specific program for the work of the Association year, the 


selections to be made from among the very many tasks which 


before so great. 


might be taken up by our Association. His earnest message is 
of guiding principles and point of view. It is indeed a clarion 
call to each individual lawyer, to realize and act upon his own 
share in the responsibility for the future of our country and its 
form of government, the impartial administration of justice, the 
submission of the Nations to the rule of law in the world, and 
the independence and prestige of the profession of law. The 
need that lawyers shall work mightily together and shall co- 
operate with all of the public who seek these ends was never 





= It is a continuing source of pride 
that the members of our profession, 
as we believe with some reason, take 
their places in the front rank among 
the leaders of our Nation, in govern- 
ment, in civic affairs and in affairs 
of state, as well as in their work for 
clients and for public causes and in 
behalf of the orderly and efficient ad- 
ministration of justice. Leadership 
entails the assumption of correlative 
duties. 

The obligation of the lawyer is 
clear from the moment of his admis- 
sion to the Bar. His license is not a 
matter of abstract right. It is a privi- 
lege; it carries with it the duty to 
serve. Lawyers are not endowed; 
they are not subsidized; they cannot 
serve private or public clients with- 
out sufficient compensation to sustain 
them. But.this consideration should 
never be allowed to crowd out the 
high ideal of service—service to their 
clients, to their associates at the Bar, 


to the Courts, to their profession as 
a whole, to the public, to the nation 
and to the welfare of mankind. This 
is not mere mawkish cant. It is the 
standard by which lawyers have been 
guided, the foundation upon which 
the greatness of the Bar has been 
based, from time immemorial. 

An individual lawyer cannot by 
himself discharge his duty to serve, 
no matter how many others are 
similarly disposed. He will, if of 
good spirit and stout heart, inspire 
and promote effective effort. But he 
cannot carry through without or- 
ganization. So he must collaborate 
with his fellows to constitute his local 
Bar Association, his county Associa- 
tion, his district federation of local 
Associations, his State Association. 
Only thus may he make his voice 
heard before the legislature of his 
State and in the ears of the public. 
Officials and people listen when he 
speaks through the considered judg- 


ment of scores or hundreds or thou- 
sands of lawyers closely joined in 
And the structure 
pyramids to our_nation-wide group— 
the American 
the halls of Congress its opinion and 
advice are heeded, not because in 
constituent elements it is something 
apart, but because it represents so 
widely and authoritatively the disin- 
terested but experienced Bar of the 
country. 

Its members are individuals. They 
are the same men, so forceful, so 
sincere, so effective locally and in 
their respective States—leaders on 
every stage. They do not change 
their identities when they step into 
the national scene. They do not con- 
stitute a clique, an autocracy; they 
offer their views and experience, with 
no desire to dictate or insist on them 
Our members are recruited from all 
corners of the United States, from 
every part of the Bar of the Nation. 


common cause. 


Bar Association. In 
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The Bar Faces the Future 








Herein lies our strength. Because of 
this representative organization and 
the resulting unity of effort, its 
opinion is sought, its word carries 
recommendations com- 
Its of 


worthy public offic ials and its advice 


weight, its 


mand _ attention. support 


are eagerly welcomed and _ freely 
given, 

It is the good accomplished by the 
organized Bar through the consolli- 
dated talents of able and high 
minded individuals, that brings to 
the profession the honor of leader- 
ship, with its concomitant obliga- 
tions, in fields of human 


sO many 


activity. 


Lawyers Must Be Ever Mindful of Their 
Paramount Duty fo the Public 


Lawyers occupy positions of great 
public trust and responsibility by ap- 
pointment and by election. They 
fill important posts in all branches of 
local, State and 


government na- 


tional. They are successful leaders 
of banking, manufacturing and in- 
dustrial enterprises, of labor organi- 
vations, of institutions for public 
objectives. 

Cheir prestige will be in jeopardy 
however, unless we are ever alert and 
mindful of our paramount duty to 
the public of which we are a part 
and to the institutions of our laws 
and government. 


\dvantage to ourselves should be 


looked upon only as an incidental 
objective in our organized labors; 
benefit will result surely from un- 
selfish work well done. 


Particular Activities Which Enlist 

Our Interest and Support 

It is not my purpose to detail the 
achievements of the American Bar 
Association, nor to particularize here 
as to its plans for the future. But 
there are some activities in which we 
all have a lively interest and play an 
active part and which may with 
propriety be referred to briefly. 

By rendering public service we 
create good will. Legal Service to the 
Armed Forces, to be continued at 
the request of the Army and Navy, 
Low-Cost Legal Service, and Legal 
Aid, together constitute the most ef- 
fective sort of public relations and 
one of the worthiest of our public 
services. 

The pattern for the service ren- 
dered by the Bar of the Nation to 
the Armed Forces was made during 
the war. It does not involve free legal 
service; the Army and Navy have 
never requested this. 

Legal Aid takes care of the needs 
of those who can pay nothing. Low- 
Cost Legal Service comprehends 
work for those who, for the most 
part, have never before consulted a 
lawyer, who have not known where 
to find one, who have matters need- 


ing legal attention, who do not want 
charity, but who are people of 
modest means. 

The objects of our Association as 
set down in its Constitution are well 
known. The effectiveness of the As- 
sociation and the value of its work 
depend upon a rational construction 
of those constitutional provisions. If 
we are satisfied with a narrow, tech- 
nical reading, then we may proceed, 
with dignity, to do nothing of im- 
portance in public affairs. On such 
a course, it is true, we avoid many 
pitfalls, we make few mistakes of 
commission, 

But in guiding our steps only in 
such a direction, we lose ground. Not 
without a willingness to construe 
broadly the limits of the field of ow 
legitimate functions may we hope to 
maintain our position of leadership 
in legal and public affairs. I do not 
advocate complete disregard of limi- 
tation, but let us be bold, willing to 
venture, within reasonable bounds, 
when the cause commends itself and 
our help is needed. Who was it that 
said: “Observe the turtle, he pro- 
gresses only when his neck is out’’? 

This sort of approach justifies our 
continuing collaboration with the 
Canadian Bar Association in support 
of the United Nations in the mani- 
fold ramifications of its activities in 
behalf of a world-wide submission to 


the rule of law. This we have been 





The Incoming President: Our cover portrait for this issue 
is of the newly elected President of our Association, Tappan 
Gregory of the Illinois Bar, who was inducted in Cleveland on 
September 26, following his unanimous election. His succession 
continues the leadership of the Association by a gifted lawyer 
who has thorough familiarity with all phases of the work of 
the organized Bar and has long been untiring and most capa- 
ble in the performance of many tasks for our Association. A 
member since 1918, President of the Chicago Bar Association 
in 1939-40, President of the Illinois State Bar Association in 
1945-46, Chairman of our House of Delegates during 1944-46, 
he made an impressive record in each of those offices and 
gained a rich experience for his present post. Mr. Gregory has 
visited and addressed many State and local Bar Associations 
and enjoys the friendship of a host of lawyers throughout the 
country. 

Mr. Gregory was born on August 29, 1886, in Madison, 
Wisconsin. He was the son of Stephen Strong and Janet 
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Macindoe (Tappan) Gregory. His father was born in central 
New York but had moved during his childhood to Madison 
and later to Chicago, where he became a leader of the Bar 
and was President of our Association in 1911-12 and was one 
of the founders and the first Editor-in-Chief of the Journal in 
its monthly form, until his death in 1920. Tappan was graduv- 
ated from Chicago Latin School in 1906, Yale College in 1910, 
and Northwestern University Law School in 1912. He was ad- 
mitted to the Illinois Bar in 1912 and has practised law in 
Chicago ever since, except during the time of his service in 
World War |. He is the head of the firm of Gregory, Gilruth 
and Hunter. 

During 1917-19 he was a First Lieutenant in the 313th Field 
Artillery of the U. S. Army, which included a number of law- 
yers who have since become well-known. In 1918-19 he was 


overseas with the A.E.F. 


During World War Il, he was the Coordinator of Govern- 
ment Appeal Agents for Cook County (1940-44), under the 
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rrying forward for several years 
rough the instrumentality of our 
ymmittee for Peace and Law 
ihrough United Nations and our 
ection of International and Com- 
We have never felt 
upelled to restrict our efforts to 


irative Law. 


ndering aid in the establishment 
nd strengthening of the Interna- 
ional Court of Justice. 

There is every reasonable expecta- 
on that the Regional Group Con- 
ierences under the auspices of the 
iwo great Bar Associations, begun 
ist winter and suspended because of 
ihe illness of Judge Manley O. Hud- 
son, will be renewed before the year 


ends. They will provide the material 


for our contribution to the progres- 
sive development of international 
law and its eventual codification—a 
ereat task on which the General As- 
sembly of the United Nations has 
embarked. 


We Shall Defend and Advocate 

Our Form of Government 

\Ve believe in our American form of 
eovernment. We that the 
peoples of the world might under- 
stand it better. 
fairer claim upon our time and our 
than earnest encourage- 
ment through education, promoted 
with every means at our disposal, 


wish 
No subject has a 
resources 
looking to the support of responsible, 


orderly government by free peoples 
everywhere—not because we say it is 


good, but because its virtues are 
demonstrable. No attitude 
seems rational if we are to enjoy 
peace and liberty and security. I do 
not interpret cooperation between 


other 


nations and a developing unity of 
world opinion among their citizens 
as any abandonment of national 
patriotism and pride. 

The closer the world will come to 
us, the happier will be the lot of 
mankind. This cannot be without 
give and take in full measure. The 
majority decisions should be given 
effect, 


except in purely domestic 


matters. In the opening of these 
vistas of hope and the bringing of 
light into some of the darker places 
of the earth it is right that we expect 
the Bar to take its place among the 
leaders, marching side by side with 
those of the laity who are in accord. 

Young lawyers of character must 
be encouraged and helped to study 
and learn of political economy and 
government and, by apprenticeship, 
how to practice law. Law centers to 
effectuate these objectives are being 
established at various points through- 
out the country. President Rix ap- 
pointed a new Committee on Law- 
yers’ Participation as Citizens in 
Public Affairs to help in this work, 
and it will be continued. 


The Impartial Administration of 
Justice Is Vital to Us 


There can be no lasting liberty with- 


The Bar Faces the Future 





out impartial administration of jus- 
tice under the law, rather than by 
governmental dictate. To make this 
administration of justice effective, it 
must be endowed with certain quali- 
ties—that it be equal for all, prompt, 
fair, impartial, impossible of pur- 
chase. To effectuate these ideals we 
should do all in our power to help 
insure the independence of our 
judges. Political corruption cannot 
survive if there is an independent 
judiciary, secure in tenure, adequate- 
The 
true if elevation to the bench is used 
as political reward for faithful serv- 
ice to party or faction, without regard 
to experience, 


ly compensated. converse 1s 


temperament or 
worth. 

Our Committee on Judicial Selec- 
tion and Tenure will foster through- 
out the country movements for the 
adoption of better methods of selec- 
tion and greater security of tenure to 
help free the judiciary from the neces- 
sity of continuing political activity 
and to make it easier for our judges to 
be independent. Already important 
progress has been made in these 
respects. 

What we undertake can succeed 
only through the unselfish, indefati- 
gable labors of individuals—the same 
fine men and women who have con- 
tributed so immeasurably, by _per- 
sonal effort, to the effectiveness of the 
organized Bar. 





Selective Training and Service Act, and Chairman of our As- 
sociation’s Committee on War Work, which initiated, con- 
ducted and supervised many activities by organized lawyers 


in support of the war effort. 


In 1945 Mr. Gregory was an associate consultant for the 
Association at the San Francisco Conference which drew the 
Charter for the United Nations. During 1943-44 he was a mem- 
ber of the Board of Editors of the Journal and in 1946-47 a 
member of its Advisory Board. In 1946 with President Willis 
Smith of our Association, he visited and observed the Nurem- 
berg Trial, on the invitation of the War Department. In 1946- 
47 he has been a member of the Association's Committee for 
Peace and Law Through United Nations. 

Our new President has been identified with numerous civic 
and public activities. He is a member of the Illinois State Board 
of Law Examiners, of the Board of Trustees of the Silas H. 
Strawn Research Foundation, and of the Chicago Academy of 


Sciences (Vice President 1936-44). 
Law Club of Chicago during 1944-45, is a member of the 
American Legion and the Protestant Episcopal Church, and is 


He was President of the 


a Democrat in party affiliation. He is a member of the Law- 


yers Club of New York. 

His hobby for many years has been night photography 
of wild animals, mostly in the North woods, through devices 
by which the animals take their own pictures. The products 
of his art are regarded as of outstanding quality. He is the 
author of Deer at Night in the North Woods (1930), Mammals 
of the Chicago Region (1936), and Eyes in the Night (1939). 

His personality and his capacity for vigorous administration, 


as well as his long experience in posts of leadership, are looked 


part. 


on as fitting him admirably to help carry forward with un- 
broken continuity the many-sided work of the Association and 
its policies in the making of which he has had an influential 


October, 1947 * Vol. 33 973 









Law Office Costs Go Up: 


A Few Suggestions as to What To Do About It 


by Frank S. Balthis, Jr. + of the California Bar (Los Angeles) 


® The Questionnaire to which such helpful responses were 
made by nearly 10,000 of our readers, and which has ever 
since been our guide in efforts to give our readers what will 
interest and assist them, gave high rating to articles on law 
office management, etc. We have ever since been trying to 
get the right sort of expositions in this field written for us from 


actual experience and factual surveys. It has taken time to get 


such material in form for publication. 


Frank S. Balthis, Jr., of the California Bar, contributes the 
following discussion, which we believe worthy of careful study 


by every lawyer who is trying to cope with the problems of 


law office costs which enter into the rendering of service to 
clients. This is indeed a “bread-and-butter” article for the 
average lawyer. It opens a subject which is at crisis. If it 
moves any of our readers to write short statements of their 
own experiences, helpful suggestions, etc., we shall find space 
for those which appear to us to promote a realistic, remedial 
consideration of a subject which busy lawyers too often neg- 


lect, despite the imminence of its serious consequences. Mr. 


Balthis gives facts, figures, and conclusions from a specific 
survey of what has been taking place in many law offices. 
His suggestions will be read with interest. 





® Regardless of whether we are en- 
tering or going through a price ad- 
justment period, a business recession, 
or an industrial depression, the law- 
yer has some acute problems which 
should be faced frankly and prompt- 
ly. One critical problem recognized 
by all of us, whether we operate 
small, medium or large-size offices, is 
the control of increasing overhead 
and production costs so that there 
will be some “take-home pay” left. 

Many law offices see a_ period 
ahead when gross incomes will prob- 
ably decrease slightly, or at least 
flatten out, with office costs still going 
up and no abatement in sight. Un- 
less an attorney is alert to this situa- 
tion and does something to meet the 
problem he may find that he is work- 
ing mainly to pay his landlord, his 
clerical help, the legal supply firms, 
and the telephone company, and 
serve his clients. While all this is 
admirable in order to keep up high 
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employment, it does not help the in- 
dividual exchequer, nor is it fair to 
the practicing attorney when his 
services to the community are fairly 
evaluated. In nine pre-war years 
from 1933 to 1941, dentists and doc- 
tors did much better percentage- 
wise than lawyers in increasing their 
average net incomes.! 


The Prospects as to the 
Gross Income of Lawyers 


First of all let us consider the pros- 
pects for an increase in the gross in- 
comes of lawyers. One does not have 
to be pessimistic to expect some 
slight decrease in overall gross in- 
come. First to be mentioned is the 


fact that concerns which were en- 
gaged solely in war work and able 
to pay substantial legal fees during 
the war period, are no longer oper- 
ating. There is also the effect of the 
removal of the excess profits tax, 
which in many instances has had 


the effect of making industrial con- 
cerns more conservative as to the 
amounts of their fees for legal serv- 
ices. Many lines of business are go- 
ing through, or have in prospect, a 
serious price-adjustment period; in 
these industries there will be definite- 
ly a reduction in expenditures for 
legal services. 

The fact that most businessmen are 
more cautious and are retrenchment- 
minded about expenses will make 
them scrutinize very carefully every 
dollar that is spent for the services 
of lawyers. Some economy-minded 
industrialists, whether mistakenly or 
not, will take the axe to legal ex- 
pense when going over their budgets. 





1. According to the Information Please Almoa- 
nac for 1947, John Kiernan, Editor, the increases 
in the average net income of certain professions 
from 1933 to 1941 were as follows: Dentists $2,18€ 
to $3,782 [increase 73%); Physicians $2,948 to 
$5,047 (increase of 71%); Lawyers $3,868 to $4,794 
(increase of 24%). Source: United States Depart- 
ment of Commerce. 
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FRANK S. BALTHIS, JR. 


Finally, there may be a period ahead 
-which, it is hoped, will be short— 
when not as many new businesses 
will be starting up as is normal. 
With these factors in mind, and with 
the days of “lush-fees-promptly-paid” 
behind us, it is reasonable to expect 
some decline in gross legal incomes. 


The Problem of Increasing Costs 
of Producing Legal Service 


As against a forecast of some reduc- 
tion in gross income, there is noth- 
ing to indicate any decrease in the 
lawyer’s costs of producing the serv- 
ice he renders and for which he 
charges. As a matter of fact, almost 
every attorney is acutely aware of 
this problem, as it appears that costs 
have gone up very sharply during the 
last eighteen months, and with some 
probable increases still ahead. Gross 
incomes went up during the war 
years and these have been followed 
by substantial increases in practically 
all branches of law office expenses. 





It thus appears that attorneys, and 
perhaps other professional men to 
some extent, must look forward to 
what businessmen call “the squeeze” 
—decrease in gross income along 
with increasing costs of rendering 
the service paid for. 

Before discussing the various in- 
creases in our expenses and costs, 
we should mention that the term 
“overhead” is too general and all-in- 
clusive and its use is really mislead- 
ing. It is unfortunate that “over- 
head” is too often used by lawyers, 
in connection with their own office 
operations, to include all types of 
expenses and costs. One of the prin- 
cipal answers to the lawyer’s prob- 
lem of increasing costs may be effi- 
ciency and greater productivity. A 
more appropriate classification of 
costs would undoubtedly avoid con- 
fusion in our thinking. Strictly 
speaking, certain types of expense in 
a lawyer’s office are really direct 
costs of production, rather than a 
fixed “overhead” burden. For ex- 
ample: An efficient secretary can be 
a producer, much as the attorney 
himself. Certainly, in so far as a sec- 
retary’s efforts to save a lawyer’s 
time are effective, the lawyer is able 
to be that much more productive. 
In a large legal organization the efh- 
cient telephone operator obviously 
speeds up the direct production ac- 
tivity of the entire office. Another 
example of direct production costs 
would be the various loose-leaf serv- 
ices now published to help keep law- 
yers up-to-date in the numerous 
fields of taxation, administrative law, 
and the like without hours of waste- 
ful research. The cost of these serv- 
ices, which aid the individual at- 
torney to be an efficient producer in 
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specialized fields, should be regarded 
as a direct production cost. Un- 
fortunately, our own accountants 
and bookkeepers treat all of our of- 
fice expenses in one classification and 
as “overhead.” A general and broad 
attack on all law office costs be- 
cause they are “overhead” is not in- 
telligent. Each expense should be 
analyzed and studied with reference 
to its direct effect upon the produc- 
tion of the lawyer’s office. 


Specific Types of Increases in the 
Lawyer's Production Costs 
After this slight digression in order 
to avoid a too general and confusing 
use of the term “overhead”, it will be 
interesting to examine some of the 
increases in costs of production 
which have occurred. While the sur- 
vey made is principally in one lo- 
cality, there can be no doubt but that 
the increases are general throughout 
the country. 

(a) Increases in rent 

From the survey, it appears that 
law office rents have gone up be- 
tween 75 to 100 per cent from the im- 
mediate pre-war years. Most of the 
increases in commercial rents have 
occurred during the past two years, 
the largest increase having taken 
place in 1946. Some commercial 
rents are still being increased as 
present leases expire. For example: 
One medium-sized law firm that paid 
$700 per month in 1941 is now pay- 
ing $1300 per month for the same 
space, an increase of 86 per cent. 
Another law firm had an annual rent 
of $5400 in 1941; this has been in- 
creased to $9480 for the same space, 
an increase of 76 per cent. During 
the latter part of 1946, several real 
estate brokers specializing in office 





Concerning the Author: Frank S. Balthis, Jr., was born in 1902 
and was graduated from the University of California at Los 
Angeles in 1926 and from Harvard Law School (cum laude) in 
1929. Admitted to the California Bar in 1929, he was associated 
with a large firm until 1937 and then practised independently 
until 1942. In that year he became the chief attorney and later 
the Director of the Southern California District of the Office of 
Price Administration (1942-1945). Since October 1, 1945, he 
has been a partner in the Los Angeles firm of Sheppard, Mul- 
lin, Richter and Balthis, which is headed by James C. Sheppard, 
Jr., of the Advisory Board of the Journal. He became interested 


in prices and the costs of living, and his article is partially the 
result of his studies of the trends in prices and costs, partic- 
ularly the lawyer's costs. Since 1946 he has been the Editor 
of the Los Angeles Bar Bulletin, the publication of the Los 
Angeles Bar Association. He has been a member of our As- 
sociation since 1943. Because of Mr. Balthis’ experience in law 
firms of different sizes he is well versed and sympathetic as to 
the lawyers’ problems of rising costs of office maintenance 
and of doing law business, which now afflict every law firm 


and office, small or large. 
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properties were queried; most of 


them believed that the increases in 
office rents had averaged between 
50 and 66%, per cent. Many law- 
yers stated that their rents had gone 
up 100 per cent, or more, and it 
would appear that the average in- 
crease at this date is approximately 
85 per cent. Of course, the increases 
will vary in the large cities and also 
in the smaller cities and towns. It 
seems to be safe to conclude that the 
increase in law office rent is univer- 
sal throughout the country, and that 
practically all increases over rentals 
in the pre-war period have been 
at least 50 per cent. 

The prospect for a decrease in law 
office rents is a mere spes because 
The 


question as to whether office rents 


of present construction costs. 


will go down can be answered by ob- 
serving whether there are many new 
office buildings now being construct- 
ed. Even if new buildings were be- 
ing put up at this time, it is safe to 
assume that because of the present 
construction costs office rents would 
stay up. The prediction is made, 
therefore, that law office rents will 
not go down in the near future. 


(b) Increases in secretarial and 
clerical ex pense 

Here also the increases in office 
salaries have been substantial, even 
though such increases have not been 
uniform throughout the country. 
All lawyers were keenly aware of the 
shortage of competent secretarial and 
stenographic help during the wan 
and at the end of the war. An oc- 
casional shortage of stenographers is 
still reported by employment bur- 
eaus. Certainly while employment 
is so high in this field, there will be 
little chance for stenographic or sec- 
retarial salaries to go down. It is be- 
lieved that stenographic and clerical 
salaries have generally gone up about 
75 per cent from the pre-war period. 
One office stated that the increases 
for its legal stenographers (mostly 
the same persons) were from $140 
per month in 1940 to $200 per month 
at present, an increase of approxi- 
mately 43 per cent. Another ofhce 


had_ reclassified a from 


position 
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stenographer to legal secretary and 
had increased the 1940 monthlv sal- 
ary of $125 to a present compensa- 
tion of $235, an increase of 88 per 
cent. Still another office reported its 
annual stenographic expense in 1940 
to be $9000 while in 1946 it was 
$18,300, a 100 per cent increase. Sal- 
aries in 1947 are still higher. 

With all competitive wage and 
salary levels up substantially from 
pre-war, it is extremely doubtful 
that these costs for lawyers can be 
decreased in the period ahead. 


(c) Legal supplies expense 

Lawyers have noted many recent 
increases in the cost of their supplies. 
The offices which do a great deal of 
appellate work have undoubtedly 
noticed that briefs that formerly cost 
approximately $1.35 per page now 
run approximately $2.00 per page. 
It is assumed that new labor union 
contracts that come up soon will 
further increase the cost of printing. 
The cost of paper and all miscel- 
laneous office supplies have almost 
doubled. One office reports that le- 
gal supplies in 1940 amounted to 
$820 and in 1946 the expense was 
$1700. 
and “towel expense almost doubled, 
going from $63 annually to $111. 
One item which has remained ap- 


Even a small item like water 


proximately the same is postage, 
which was $347 in 1941 and $353 in 
1946. 


(d) Telephone expense 

It is obvious that with the wage 
increases granted by the telephone 
companies, and with the numerous 
applications for higher rates pend- 
ing, the lawyers’ telephone bills will 
go higher. Many lawyers disagree as 
to the use of the telephone. Some 
think it economical to use it as ex- 
tensively as possible without regard 
to the telephone bills, while others 
are economy-minded and try to limit 
possible. It 
should be pointed out that part of 
the increase in the telephone bill is 
One 
law office indicated that from 1940 
to 1946 the increase in telephone ex- 


the calls wherever 


attributable to federal taxes. 


pense was 114 per cent, but undoubt- 
edly the increase was due at least in 


part to a larger volume of business 
handled in that office. 


Problem of Declining Income, 
Suggestions on How To Meet 
Increasing Costs 


The first step in the solution of 
any problem is the recognition of its 
existence. Once the problem is clear- 
ly seen and recognized then steps may 
be taken to meet it. The problem 
that most lawyers will have to meet 
in the next few years calls for some 
careful planning. Obviously every 
lawyer will have his own method of 
dealing with the situation because of 
the great variation in circumstances, 
but here are a few suggestions on 
how to keep income up and costs in 
line with production, Because costs 
are largely fixed by circumstances be 
yond our control, and because once 
costs get up to a certain level it is 
extremely difficult to reduce them, 
most of the suggestions deal with 
efficiency, and_ the 
maintenance or improvement of 


productivity, 


gross income.” 


A. Time more productive 

Because of the substantial increase 
in costs, a lawyer’s time must be made 
more productive. The cost involved 
in each legal hour rendered is up 
substantially from what it was pre- 
viously, so an attempt should be 
made to make each hour more pro- 
ductive for chargeable and collect- 
ible fees. With better planning and 
some attention to the rules of office 
organization and office efficiency, al- 
most any lawyer can make his work- 
ing time more productive. Most of 
us are guilty of spending quite a bit 
of our office time either on matters 
of general interest, hobbies, politics, 
or what may be classified generally 
as ‘“‘no charge work”. While a law- 
yer will always have the duty of tak- 
ing part in public affairs and of do- 
ing his share of community and char- 
ity work, nevertheless, his time may 
have to be more carefully planned 


2. As to the general problem of office efficiency 
and office organization, it will pay all lawyers to 
read Reginald Heber Smith's ‘‘Law Office Organ- 
ization’’, a pamphlet reprint of four articles from 
the Journal in May, June, July and August, 1940 
(26 A.B.A.J. 393, 494, 610, 648). 
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the less essential or 


wthwhile activities eliminated. 


| some of 


lb. More careful billings of fees 
One of the most difficult tasks a 
lawyer has is the careful, fair and 
| usiness-like billing for his services. 
Some lawyers procrastinate on bill- 
e because it is distasteful to them. 
()thers are reluctant to bill at fair 
vels. Many lawyers perform serv- 
es for which it is extremely diff- 
ilt to charge a fair amount for the 
time spent. These services may in- 
volve Court proceedings of various 
types for people of moderate or low 
incomes. However, it may be that 
lawyers will have to be somewhat 
iore businesslike and try to charge 
wherever possible a fee commensur- 
ate with the lawyer’s time and his 
office expense. For example: We do 
not very often see other professions 
or labor) rendering their services 
at below cost. And certainly mer- 
chants do not sell their goods at less 
than cost on the ground that they 
believe that people need them. In 
line with the policy of more careful 
billing, it is suggested that the lawyer 
bill more frequently, particularly 
in the course of handling inatters 
that take a long period of time. 
There is no good reason why a law- 
yer should carry the entire expense 
of handling legal matters for a year 
or even several years. A much better 
procedure is to bill periodically—for 
example, quarterly. A substantial 
fee is more easily collected when 
billed over a period of time and in 
smaller 


amounts. Not only more 


frequent billing is advisable but al- 
so more prompt billing. Every legal 
rendered should be billed 
promptly upon its completion. Fre- 
quent billing in the medium and 


larger size offices will probably pay 


service 


| off in larger gross income. 


C. More efficient collection of fees 

A legal fee earned should not be 
forgotten as soon as it is billed. Most 
lawyers could establish a more effi- 
cient collection procedure. If a fee 
remains unpaid after sixty or ninety 
days at most, close attention should 
be given by way of telephone calls, 
personal conferences, and a series of 





letters, to obtain as prompt collec- 
tion as possible. All collection agen- 
cies know that the creditors who are 
insistent and consistent are those who 
get paid. 

D. More efficient use of office space 

As it seems extremely doubtful 
that rents will go down, it behooves 
the attorney who is now paying ap- 
proximately double the amount of 
his pre-war rent to use all of his of- 
fice space as efficiently and produc- 
tively as possible. Some firms use 
their high-cost office space for stor- 
age when it would seem desirable to 
keep only current files or more recent 
files in the office, and to store else- 
where all files that might well be 
labeled “dead”’. 


least an annual house-cleaning of old 


There should be at 


files. The size of many old files can 
be cut down one-half or two-thirds 
by destroying extra copies and notes 
and papers of no consequence. 

Many offices can be improved and 
made more efficient by a re-arrange- 
ment of office space, particularly em- 
phasizing functional purpose. More 
care should be given to light, air and 
elimination of noise. Most reception 
rooms, which have an important psy- 
chological effect on clients, can be re- 
arranged and made more comfort- 
able. Lawyers who have the bad hab- 
it of keeping clients waiting very 
long should give some thought to 
this point, 

The main point to remember is 
that rents are high and probably will 
not come down even if we do have 
a recession. It is important that law 
offices use their high-cost office space 
efficiently. 

E. Weeding out inefficient help 

It is timely for law offices to weed 
out any inefficient or marginal help. 
One large law firm pointed out that 
“slow or inefficient girls” seem to 
bring discordant notes to the whole 
office, and that steps were being 
taken to weed out the incompetent 
While it is still difficult to 

competent 


girls. 

obtain employees, it 
offices 
could give some study to this prob- 


would seem that most law 


lem. If there are employees who slow 


down the organization or the produc- 
tivity of the office, they should be 


Law Office Costs Go Up 


eliminated as soon as possible. This 
is particularly applicable to those of- 
fices which added a number of em- 
ployees during the war period when 
attorneys had to take any kind of 
help, some of which was obviously 
not of the caliber that most lawyers 
desire and should have. The whole 
problem of obtaining and training 
efficient secretarial help, and then 
using it productively, is deserving ol 
the most careful attention by all 
lawyers. 

F. Use of labor saving devices 

It follows also that because of the 
high cost of stenographic and clerical 
help, our law offices, like industry 
and business, will give considerable 
attention to the use of labor-saving 
devices. Many improvements have 


been made in the electronic and 
sound-transcribing devices which are 
being put on the market. There are 
other improvements in the new type- 
writers and new business machines 
now available; these may cut down 
total 


needed. Lawyers vary in their dispo- 


the number of employees 
sition to use sound-recording ma- 
chines. Some would not do without 
them, while others prefer personal 
dictation. It may be that, particular- 
ly in the larger offices, more attention 
needs to be given to labor-saving 
methods of dictation and_ tran- 
scription. 

Another suggestion is that each 
law office review its office forms and 
procedures. Many times, office time 
and office labor can be eliminated 
by using new forms or short cuts. 

G. Selection of law school 

graduates 

Most law schools are graduating 
only small classes this year but will 
graduate much larger classes in 1948. 
Early planning for the employment 
of young lawyers next year will help 
the office as well as the young man. 
Those who plan ahead and, through 
law school associations or law school 
deans, make their selection early, 
will undoubtedly get the most prom- 
ising young men. As most firms have 
not had a chance to get and use the 
law school graduates extensively in 
the past few years, it may be that 
some re-arrangement of office work 
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will be necessary. Proper planning 
and a careful training period insure 
good results in the future. 


H. Specialization 

The trend toward specialization in 
the law goes on, and is even stronger 
today than it was ten years ago. Spe- 
cialization permits greater efficiency 
in the handling of legal matters and 
permits the office to render a better 
service at a cheaper cost. Hours of 
research and experimentation are 
saved when legal matters are handled 
by experienced specialists. An office 


The Lincoln Papers Evoke for Us His Spirit 


® In the New York Times for Au- 
gust 2, Herbert S. Houston, veteran 
publisher and leader in many good 
causes during his long and busy life, 
wrote a “Letter to the Editor” which 
commented movingly on the spirit 
of Abraham Lincoln, the Illinois 
lawyer, as reflected in the long-sealed 
Lincoln papers which were recently 
opened and made public for study 
throughout the world. Our profes- 
sion could not do better than to emu- 
late the humanity and the friendli- 
ness which are confirmed in these 
papers and their fresh revelation of 
the rugged but compassionate spirit 
of this leader of the Bar who became 
President in another troubled era. 
Mr. Houston wrote: 

“As a son of Lincoln’s Sangamon 
country, raised on Lincoln lore from 
my boyhood, I am in no degree sur- 
prised that the thousands of Lincoln 
letters and papers just opened in 
Washington have yielded few new 
But they 
have revealed again the universal in- 
terest in the Great Emancipator and 
the deep affection the masses of man- 
kind have for him—the ‘common 
people’ that ‘God must have loved,’ 
as he put it in his homespun phrase, 


facts and no sensations. 
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of any size, and even many of the 
smaller offices, can well afford to con- 
tinue to emphasize a greater degree 
of specialization within the office. 
We have only to look at the medical 
profession to see how this general 
policy can be perfected and extended. 


Conclusions as to Professional 

Income and Expenses 

The problem in the years ahead 
definitely can be foreseen. How to 
meet the “squeeze” on net earnings 
brought about by smaller gross in- 
comes and increased office costs will 


‘because he made so many of them.’ 

“For them—and that really includes 
all of us—there can never be too high 
an Ossa to pile on top of Pelion in 
praising Abraham Lincoln’s spirit. 
Too much about him has always 
been too little. It has been so from 
the day when one of the early and 
best lives of Lincoln was published 
by a famous editor of the New York 
Times, Henry J. Raymond, on 
through the papers and writings of 
another editor of the Times, the be- 
loved John Finley, from Lincoln’s 
own Sangamon country, until Carl 
Sandburg and the scores of Lincoln 
writers gathered in the Congressional 
Library at midnight last Friday. 

“And here is the reason: no other 
American has ever made so strong an 
appeal to oncoming youth. The Ken- 
tucky boy who read the few books he 
could get by flaming pine knots, who 
split rails in Indiana to help pay for 
his scattered schooling, and who 
later bravely led his company of IIli- 
nois volunteers in the Black Hawk 
War is democracy personified to the 
youth of today. 

“Carl Sandburg is right in saying in 
the Times that many of the new let- 
ters, as well as the old ones, will be 





be the question. The lawyer’s atti 
tude toward his costs, and his contro] 
of his costs of rendering his service, 
should be more than a blind attempt 
to cut down all costs on the ground 
that many of them are classified, in 
correctly, as “overhead”. The prob 
lem is how to increase production 
and then to gear the operating costs 
to the actual productivity of the of. 
fice. —The only real answer seems to 
be alertness, better planning, greater 
office efficiency, and increased pro 
ductivity in remunerative work for 
clients. 


of Good Will 


read and studied in the schools. In- 
stantly the decision has been made 
to include some of them in the 
World Friendship broadcasts when 
schools reopen in the fall. 

“It is surely not too much to be- 
lieve that their spirit of good-will 
and freedom will help toward the 
healing of the nations; the best hope 
for that is that the North and South 
of Lincoln’s time, separated more 
sharply even than Eastern and West- 
ern Europe are today, have been re- 
united in an indestructible union 
through the spread of the spirit of 
Abraham Lincoln. Only a month 
ago General Eisenhower tested and 
proved this in his memorable visit 
and moving address at the reunion 
of the survivors of the siege of 
Vicksburg. 

‘The opening of the sealed Lincoln 
papers, so wonderfully described and 
visualized by the press, the radio and 
the motion picture, will result in a 
greater service to the world than a 
‘sensational discovery’ could pos- 
sibly have been, for it will cause 
Lincoln’s countrymen to restudy his 
life and reincarnate his spirit, so that 
they may write and help save the 
world, as he saved the Union.” 
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Judicial Conferences: 


Sixth, Ninth Circuits and District of Columbia 


# In other years the Journal has not published extensive ac- 
counts of the proceedings of the annual Judicial Conferences 
in the eleven federal Circuits; in many instances we have given 
no reports at all. With the participation of lawyers and lay- 
men, as well as of Bar Associations as such, and with the 
increasing vigor and usefulness of the Conferences and their 
discussions, we have given them considerable space and have 
also featured pragmatic papers produced in or for the Con- 
ferences. This has been attested by succeeding issues of the 
Journal. (See the editorial in our September issue, page 911.) 

This month we report below the Judicial Conferences in the 
Sixth and Ninth Circuits and the District of Columbia. Last 
month we gave full accounts of the Conferences in the First, 
Second, Third, Fourth and Seventh Circuits. We shall publish 
the others when we can get the material. 

The programs, the usefulness and the scope of the eleven 
Judicial Conferences differ a great deal, within the general 
pattern of the authorizing statute (28 USCA § 449). The extent 
to which Bar Associations and invited individual lawyers take 
part also differs a great deal among the Circuits. Some Con- 
ferences accord only a “token” representation to selected 
lawyers and none to Bar Associations. Some Circuits seek and 
obtain the participation of both lawyers and representative 
laymen. We venture to express a conviction that the make-up 
and the programs of the Judicial Conferences will change a 


great deal, in some of the Circuits, in almost any year. Prior 
to our publication of Conference proceedings, their full use- 
fulness to the Courts and to the Bar had not hitherto been as 
generally recognized. 

Each Judicial Conference of course discusses and deals with, 
primarily, its own conditions and problems as to the work of 
its Courts and administration of justice in its Circuit. But in a 
larger sense they lead up to, and lay the groundwork for, the 
Judicial Conference of Senior Circuit Judges (and others), con- 
vened in annual session by the Chief Justice of the United 
States at the end of September or before the opening of the 
October term of the Supreme Court. 

The work of the Administrative Office of the United States 
Courts and its diligent Director, Henry P. Chandler, has been 
a unifying factor, supplementing the leadership of the Chief 
Justice. Because their significance to the profession fully war- 
ranted it, we gave extensive space to the 1947 Conference 
(33 A.B.A.J. 118; February, 1947) and to its special session 
(33 A.B.A.J. 571; June, 1947). 

Regrettably, the time of holding the annual Conference of 
Senior Circuit Judges precludes a narration of it in our present 
issue. That must await the filing of the authorized report by 
the Chief Justice, who had to leave the Cleveland meeting in 
order to return to Washington for the 1947 Conference. 








Sixth Circuit Hears 
Interesting Addresses 


® The eighth annual Judicial Con- 
ference for the Sixth Federal Circuit 
convened at the courtroom of the 
Circuit Court of Appeals in Cincin- 
nati, Ohio, on June 6 and 7, devel- 
oped an interesting and varied pro- 
gram and the discussion of specific 
topics related to the administration 


of justice. The forenoon session on 
the second day was open to the Bar 
and the public. 

The Conference was opened on 
June 6 by brief but very cordial re- 
marks by Senior Circuit Judge Xen 
Hicks. Henry P. Chandler, Director 
of the Administrative Office the 
United States Courts, was unable to 
attend. Assistant Director Elmore 
Whitehurst read a paper prepared 


by Mr. Chandler on pending and 
recent federal legislation affecting 
the Courts. 

District Judge Emerich B. Freed, 
of Cleveland, gave a practical and 
constructive discussion of the new 
Federal Rules of Criminal Proce- 
dure. His comments evoked ques- 
tions and interesting discussion. His 
paper is published elsewhere in this 
issue. At the afternoon session Cir- 
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cuit Judge Charles C. Simons pre- 
sided. He introduced in a cordial 
and felicitous manner his colleague, 
Judge Florence E, Allen, who spoke 
on the subject: “The Nuremberg 
War Trial Implements World Law.” 
Judge Allen based her convincing 
argument on fundamental facts and 
vital necessities of the world situa- 
tion. 
Four specific subjects then were 
opened for discussion: 
(1) Rules for Admission to the 
Bar of the Federal Courts; 
opened by Judge McAllister 


(2) The Federal Tort Claims 
Act; opened by Judge Kos- 
cinski 

(3) Some of the Factors for Con- 
sideration in Determining a 
Judgment in the Criminal 
Case; opened by Judge Swin 
ford 

(4) Should Jurors Have the Right 


to Take Notes During the 
Progress of the Trial? opened 
by Judge Boyd 
Each of these subjects brought out 
interesting questions and lively dis- 
cussions. The Conference becomes 
most active when practical prob- 
lems are discussed by the judges. 

\t the open session on Saturday 
morning (June 7) Judge Hicks in- 
troduced Murray Seasongood, of the 
Cincinnati Bar, who spoke on “The 
Judge from a Lawyer’s Standpoint.” 
His address was embellished with in- 
teresting incidents and literary ref- 
erences. 

Circuit Judge John D. Martin pre- 
sented Attorney General Tom C. 
Clark, who spoke significantly and 
intimately on “The Federal Courts 
and the Government’s Lawyer.” 

A luncheon was attended by the 
judges and their guests at the Nether- 
land Plaza Hotel. The Honorable 
John C. Knox, Senior Judge of the 
United States District Court of New 
York, had promised to attend and 
speak at this luncheon. He had, how- 
ever, been called to Washington to 
testify before the Committee which 
was then considering judicial ap- 
propriations. He wrote an interest- 
ing letter to the Conference, which 
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was read at the luncheon by Judge 
Shackelford Miller, Jr. 
The program committee for the 


1947 Conference consisted of Judge 
Robert R. Nevin, Chairman, and 
Judges Shackelford Miller, Jr., Ar- 
thur F. Lederle, H. Church Ford, and 
Leslie R. Darr. 


Ninth Asks Changes in Pay 
and Status for Retired Judges 


® The 1947 Conference of the Cir- 
cuit and District Judges of the Ninth 
Judicial Circuit met in four-day ses- 
sion in the courtroom of District 
Judge Michael J. Roche in the fed- 
eral courthouse in San Francisco on 
July 22 and 23. ‘The Conference was 
called to order by Senior Circuit 
Judge Francis A. Garrecht (33 
A.B.A.J. 239; March, 1947), whom 
the Conference elected its Chairman, 
with Judge Leavy temporarily presid- 
ing. The diligent Clerk of the Cir- 
cuit Court of Appeals, Paul P. 
O’Brien, of San Francisco, was 
chosen as Secretary of the 1947 
Conterence. 

Benjamin H. Kizer, member of the 
Washington State Bar (Spokane) , 
former president of the American 
Society of Planning Officials, spoke 
on the timely theme, “China Con- 
fronts Western Civilization.” He 
gave a stirring address and received 
an ovation. 

The Chairman announced that a 
letter from District Judge St. Sure 
indicated his inability to attend. 
Chairman Garrecht appointed as the 
Resolutions Committee Judges Black, 
Harrison, Brown, Harris and Foley. 
Judge Yankwich moved the ratifica- 
tion of the appointment of the Com- 
mittee on Legislation, consisting of 
Judges Bone, Pray, McCormick, Fee 
and Leavy, as well as the Resolutions 
Committee. Judge Goodman sec- 
onded the motion, which was unani- 
mously adopted. 

The first session recessed until 2 
o'clock. 

At the afternoon session detailed 
reports on the status of judicial busi- 
ness in the Circuit were given by 
Senior District Judge Michael J. 
Roche for the Northern District of 





California, Senior District Judge 
Paul J. McCormick for the Southern 
District of California, Senior District 
Judge Chase A. Clark for the District 
of Idaho, Senior District Judge 
Charles N. Pray for the District of 
Montana, Senior District Judge 
Roger T. Foley for the District of 
Nevada, Senior District Judge James 
Alger Fee for the District of Oregon, 
Senior District Judge John C. Bowen 
for the Western District of Washing- 
ton, District Judge Samuel L. Driver 
for the Eastern District of Washing- 
ton and District Judge Delbert E. 
Metzger for the District of Hawaii. 

Judge Garrecht announced that he 
had made every effort to induce Chief 
Justice Vinson to attend this Con- 
ference, and that Mr. Justice Douglas 
had also tried to prevail on the Chief 
Justice of the United States to at- 
tend, but without success. Judge 
Garrecht told the Conference that 
Mr. Justice Douglas was unable to 
attend because of ill health. 

Senior District Judge Bowen of 
the District of Washington expressed 
his gratitude to the visiting Judges 
designated to sit in the District Court 
for the Western District of Washing- 
ton during the fiscal year 1947. 

Thereupon the session adjourned 
until the following morning, July 23. 

To open the second day’s sessions, 
Judge Garrecht called upon Henry 
P. Chandler, Director of the Admin- 
istrative Office of the United States 
Courts, who delivered a most infor- 
mative talk and received a splendid 
ovation. Judge O’Connor suggested 
that as Director Chandler had pre- 
pared a 2l-page statement with dia- 
grams attached, which he submitted 
to the sub-committee of the Appro- 
priations Committee of the Congress 
as to the fiscal year 1948, this should 
also be made a part of the records 
of the Conference. 

Nat Schmulowitz, of the Califor- 
nia Bar (San Francisco), delivered a 
most entertaining address on “‘Liber- 
ty, Laughter and the Law.” This was 
thoroughly enjoyed. 

Circuit Judge Denman reported as 
to changing the statute concerning 
the removal of causes by reason of 
diversity of citizenship. 
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\ recess was taken until 2 o'clock. 
\t the opening of the third session 
udge Garrecht read the letter re- 
ived from Mr. Justice Douglas, 
hich expressed his regret at being 
nable to attend the Conference and 
iid that “only doctor’s orders have 
letained me. Kindly extend to all 
the brothers my warmest regards. 
Wishing you success in the work of 
Yours faithfully, 
\William O. Douglas.” 


he Conference. 
It was re- 
ported that a tonsillectomy had pre- 
vented him from coming. 

Circuit Judge Bone gave the re- 
port of the Conference’s Committee 
on Legislation. He spoke particular- 
ly as to the revised Title 28 of the 
U.S. Code. The Chairman expressed 
his gratitude to the Committee for 
its excellent work and said that he 
intended to continue the Committee. 
Judge Bowen seconded Judge Gar- 
recht’s suggestion that the Committee 
continue its deliberations. The sug- 
vestion was unanimously carried. 

Judge Goodman of the Northern 
District of California was then called 
on to open the Conference’s con- 
sideration of the proposals as to 
habeas corpus. Upon the completion 
of the discussion, the Chairman sug- 
vested that the District Judges might 
formulate a resolution in their Com- 
mittee and present the same to the 
Conference. 

Judge Driver of the Eastern Dis- 
trict of Washington suggested that 
the Conference would be glad to 
hear a detailed expression from 
Judge Fee, Senior District Judge for 
the District of Oregon, as to pre-trial 
conferences. This was received with 
marked interest. 

An adjournment was taken until 
Thursday morning (July 24) at 10 
o'clock. 

At the opening session of the third 
day, Judge Yankwich of Los Angeles 
contributed a pragmatic opening of 
the subject, “Disparities in the Ad- 
ministration of Rule 46 of Rules of 
Criminal Procedure.” A general dis- 
cussion ensued. Recess was taken 
until afternoon. 

At the 
District Judge Bowen moved that the 
next Conference be held in Seattle, 


resumed session Senior 


Washington. Judge Clark seconded 
the motion, which was unanimously 
carried. The remainder of the session 
was turned over by the Chairman to 
the District Judges for their business 
and resolution-drafting. 

On Friday morning (July 25), 
Judge O’Connor of the Southern 
District of California moved that the 
Conference recommend to the Judi- 
cial Conference of the Senior Circuit 
Judges that an additional District 
Judge be appointed for the Southern 
District of California. The motion 
was unanimously carried. 

Judge Goodman of the Northern 
District of California presented a 
resolution that Section 331 of the 
Federal Code 
should provide for the representation 
of the Senior District Judge of the 
District of Columbia and the Senior 
District Judge of each Circuit as 
members of the Judicial Conference 
of Senior Circuit Judges, along with 
the Senior Circuit Judges; further, 


proposed Judicial 


that in the event that any senior 
judge summoned by the Chief Jus- 
tice is unable to attend, an additional 
judge may be summoned by the 
Chief Justice. 
Denman, the motion was unanimous- 


Seconded by Judge 


ly adopted, 

Judge Goodman offered also a 
resolution that the Committee on 
Legislation be authorized to take all 
steps necessary and proper to secure 
from the Congress the necessary ap- 
propriation for the employment of 
at least one bailiff in the Court of 
each District Judge. Seconded by 
Judge Driver, the motion was unani- 
mously carried. 

Judge Goodman presented further 
a resolution disapproving the pro- 
posal and recommendation of Circuit 
Judge Parker (Senior Circuit Judge 
of the Fourth Judicial Circuit) fon 
a three-judge Court to hear or deter- 
mine certain petitions for writs of 
habeas corpus, and that the Confer- 
ence for the Ninth Circuit express no 
opinion as to the other changes and 
recommendations of Judge Parker 
with respect to habeas corpus pro- 
ceedings. The motion was seconded 
by Judge Denman. After con- 


siderable discussion, Circuit Judge 
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Stephens moved that the Conference 
recommend to the Senior Circuit 
Judges that the matter be resub- 
mitted to the Committee which the 
Chief Justice of the United States 
has appointed. This was carried. 
Judge O’Connor 
moved the following resolution: 


offered and 


Whereas, there are more than fifty- 
two Circuit and District Judges of 
the United States who are entitled to 
retire and who are willing and able 
to make further definite contribution 
in the administration of justice and 
who because of their eminence and 
long experience should be freed from 
the ordinary routine of the Courts in 
which they are sitting and made avail- 
able to assist in determining the issues 
in the more important cases in the 
country; 


AnD WuerEAS, by their retirement, 
their energies will to such extent re- 
lieve the total judicial burden of the 
Courts of the United States and make 
available the energies of their succes- 
sors without adding the expense of 
additional courtrooms. 


Anp WHEREAS, judges hesitate to 
retire because the term “retired judge” 
is commonly regarded by the public 
as signifying the termination of a 
judge's career and fails to indicate the 
continued participation in the ad- 
ministration of justice in litigation in 
which they consent to serve as pro- 
vided in Section 260 of the Judicial 
Code as amended; 


AND WHEREAS mature men hesitate 
to enter a retirement where their fu- 
ture services are to remain available 
away from their homes and their time 
out of Court spent in the lonely room 
of a hotel without the companionship 
of their wives: 


Now, THEREFORE, BE It RESOLVED 

That all retired Circuit and District 
Judges shall be designated respective- 
ly as Senior Circuit Judges and Senior 
District Judges; 

That when any such judge is called 
by the Chief Justice, or otherwise un- 
der the provisions of law, for service 
in any Court elsewhere than at the 
place of his residence, he shall be en- 
titled to receive traveling expenses of 
himself and his wife and their reason- 
able expenses, not to exceed $25 per 
day, actually incurred for maintenance 
consequent upon such attendance of 
the Court to which he may be assigned. 


The motion was seconded by 
Judge Black and was carried. Senior 
Judge Garrecht voted in the negative. 


Circuit Judge Stephens suggested 
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that the resolution be sent to Judge 
Harold M. Stephens in Washington, 
and to Circuit Judge Maris of the 
Third Judicial Circuit, and to two 
active members of the Committee on 
the Judiciary, who are presenting the 
revised Judicial Code. 

Judge Black, Chairman of the Re- 
Committee, assisted by 
Judges Harrison, Harris, Brown and 
Foley, with Judge O’Connor an ex- 
officio member, presented and moved 
the following resolutions, which were 


solutions 


carried unanimously: 


(a) That we are extremely grateful 
to Senior Circuit Judge Garrecht for 
his fair, kindly and helpful services as 
Chairman and for his unfailing con- 
sideration for each of the members of 
this Conference; and that we wish to 
convey to him our sincere feelings of 
confidence in his wise leadership and 
guidance; 

(b) That the members of the Con- 
ference greatly regret the inability of 
Justice William O. Douglas to attend 
this Conference, which has deprived 
us of the pleasure of his friendly 
presence and the inspiration of his 
helpful suggestions, and his wise and 
philosophic counsel; and that the 
members of this Conference convey 
cordial greetings and the hope for the 
early restoration of his usual abundant 
vigor; 

(c) The Judges of this Conference 
extend to their retired colleague, the 
Honorable A. F. St. Sure, their best 
wishes and express their gratitude and 
commendation for his outstanding 
service in the past to the Judges of the 
Ninth Circuit. It is hoped that in the 
near future Judge St. Sure will be able 
to attend personally and again to con- 
tribute his experience and wisdom to 
these Conferences. This resolution 
was written and tendered to the Reso- 
lutions Committee by Judge Roche. 

(d) That the members of this Con- 
ference much regret that ill health 
required the early retirement from ac- 
tive service of a colleague, Judge 
Martin I. Welsh, after a distinguished 
career as executive and jurist, and we 
hope that his retirement brings him 
contentment and an early restoration 
of health. 

(e) That this Conference extends 
to the Honorable Henry P. Chandler, 
Director of the Administrative Office 
of the United States Courts, their sin- 
cere thanks for his untiring and effi- 
cient services in behalf of the United 
States Courts and the appreciation of 
the members of this Conference for the 
valued privilege of having him again 
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in personal attendance. 

(f) The following resolution was 
prepared with the helpful aid of Judge 
Fee: 

REsOLvED by the District Judges of 
this Conference that they greatly ap- 
preciate the sympathetic attitude of 
the Circuit Judges of the Ninth Circuit 
towards the problems of the District 
Judges and likewise appreciate the co- 
operative support of the Circuit 
Judges in behalf of the District Judges, 
and further appreciate the prized 
privilege of meeting with the Circuit 
Judges in annual conference. 


RESOLVED that we, the visiting mem- 
bers of this Conference convey to 
the judges of the Northern Division 
of California and the San Francisco 
Bar Association, our sincere apprecia- 
tion of the traditionally outstanding 
and cordial hospitality we have so 
much enjoyed in this great and spec- 
tacularly beautiful city of San Fran- 
cisco; and that we acknowledge our 
most substantial debt for the privilege 
of convening here in 1947, as well as 
our great debt for the splendid hos- 
pitality of the previous year. 

The latter resolution was offered 
separately by Judge McCormick and 
was unanimously approved. 

Judge Fee moved the Conference 
that the Legislative Committee do 
whatever is necessary and take what- 
ever steps are necessary to further 
the objectives and resolutions which 
have been adopted by the Confer- 
ence, that bear on legislative matters. 
The motion was seconded by Judge 
Yankwich and unanimously carried. 

The Chairman re-appointed the 
Committee on Legislation to consist 
of Judges Bone, Pray, McCormick, 
Fee and Leavy. Judge Bone indicated 
that he will undertake to get copies 
of new bills affecting Title 28 of the 
Judicial Code and send them to the 
judges so that they will have the 
specific changes before them. 

Circuit Judge Denman expressed 
his views with respect to the great 
service and the tremendous amount 
of work done concerning the amend- 
ments of the law with relation to 
secretaries and law clerks. Judge 
Denman commented particularly 
upon the excellent service of Senior 
Associate Judge Harold Stephens, of 
the District of Columbia, Senior Cir- 
cuit Judge John Biggs, Jr. (33 
A.B.A.J. 769; August, 1947), and 


Senior Circuit Judge D. Lawrence 
Groner (33 A.B.A.J. 36; January, 
1947), and moved that the Confer 
ence extend to them its appreciation 
and gratitude for the time and effort 
they spent with Congressional com 
mittees in obtaining changes in the 
status of secretaries and law clerks. 
Judge Denman further suggested 
that Judge Stephens be named first 
in the group, because from the first 
Judge Stephens was the foremost 
man in taking that burden; he sug- 
gested also that there be added to the 
resolution “and their associates.” 
Judge O’Connor suggested that 
more effectiveness and importance 
would be given to these resolutions if 
they were signed by the judges in the 
Conference. The resolution unani- 
mously carried was as follows: 
RESOLVED that the members of the 
Conference express their gratitude 
and appreciation for the time and 
arduous effort given by Justice Harold 
M. Stephens, Chief Justice D. Law. 
rence Groner, Circuit Judge John 
Biggs, Jr., District Judge John Clark 
Knox and their associates in procur- 
ing from Congress the legislation 
changing the status of the judges’ law 
clerks to that of professional assistants, 
establishing the status of the secre- 
taries and raising the salaries of both 
to a respectable compensation. 


The 1947 Judicial Conference for 
the Ninth Circuit thereupon ad- 
journed, 


District of Columbia 
Has Novel Program 


# Further instance of the interesting 
diversities in the programs offered by 
the Judicial Conferences in the var- 
ious federal circuits, commented on 
in our September issue (page 911), 
is afforded by the Conference for the 
Circuit comprising the District of 
Columbia. Sessions were held on 
three non-consecutive days. Dele- 
gates of Bar Associations, representa- 
tive lawyers, and several non-lawyers, 
attended by invitation and took part 
in the discussions, all within the pat- 
tern of statutory authorization (28 
USCA §449). A close cooperation be- 
tween the judges and the organized 
Bar was attested. 

The first session was held on June 
6. The judges met in executive ses- 
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ion on June 9. The business was 
ompleted in an executive session on 
june 17. The program was a depart- 
ire from previous arrangements. A 
ommittee of judges and Bar Associa- 
ion presidents, appointed to ar- 
ange the program, concluded that it 
vould be interesting and useful to 
have a discussion by speakers who 
had prepared themselves in advance, 
on assigned topics of current impor- 
tance in respect to the improvement 
of the administration of justice in 
the Circuit, The propositions selec- 
ted for discussion pro and con, eight 
in number, with the assigned speak- 
ers and their limited time, were as 
follows: 

fopic 1: The Court of Appeals 
should adopt a rule which would 
require an agreed statement of the 
question or questions presented by 
the appeal, or a definite statement 
of the difference between the par- 
ties as to the question or questions 
presented. 

Discussion Leaders—James Craig 
Peacock (12 min.), Vernon E. 
West (8 min.). 

Topic 2: The present preliminary 
procedure in domestic relations 
cases should be abolished. 
Discussion Leaders—Jean Board- 

man (10 min.) , John Alexander 
(10 min.) . 

Topic 3: Administration of dece- 
dent’s estates of $500 or less in 
value should be eliminated, and 
the time for administration of all 
decedents’ estates should be six 
months, 

Discussion Leaders—Charles H. 
Houston, (8 min.), Francis W. 
Hill (8 min.), Mrs. Irene Ken- 
nedy (8 min.). 

Topic 4: Disbarment of lawyer- 
practitioners before administra- 
tive agencies should be by Court 
action. 

Discussion Leaders—Carroll Hunt- 
er (8 min.), Arthur W. Schar- 
feld (8 min.) . 

Topic 5: A new method of assign- 

ing criminal cases for trial should 

be established. 

Discussion Leaders—Charles_ E. 
Ford (7 min.), Leo A. Rover 
(7 min.) . 





Topic 6: Suggestions for improve- 
ments in procedure and facilities 
for the benefit of witnesses. 
Discussion Leaders—Philip L. Gra- 


ham, Publisher, Washington 
Post (15 min.), John J. Wilson 
(8 min.) . 


Topic 7: Should the death-by-wrong- 
ful-act statute be amended and, if 
so, to what extent? 

Discussion Leaders—David_ G. 
Bress (8 min.), Edmund L. 
Jones (8 min.), George E. C. 
Hayes (8 min.). 

Topic 8: Additional provision 
should be made by legislation for 
service of process upon non-resi- 
dent property owners in personal 
injury cases. 

Discussion Leaders — Al Philip 
Kane (10 min.) , Frank H. Myers 
(10 min.) . 

Opposite sides were usually taken 
by the speakers on each topic. A 
total of thirty minutes was allowed 
for the discussion of each topic. Fol- 
lowing the scheduled speaker the re- 
mainder of the time allotted to a 
particular topic was devoted to dis- 
cussion, first by the participating 
judges and delegates, and then if 
time permitted, by others in attend- 
ance. The scheduled speakers then 
closed the discussion. The program 
made no provision for formal reso- 
lutions designed as recommend- 
ations of the Conference to the Ju- 
dicial Council, because the time for 
discussion was too limited to permit 
full development of the subjects or 
the parliamentary proceedings inci- 
dent to amendments and the like. 

At the conclusion of the discussion 
of each topic, the presiding officer 
called for an informal expression of 
sentiment, by a show of hands, as to 
whether the participating delegates 
and judges were (a) in favor of the 
proposition as stated on the pro- 
gram, (b) opposed to the proposi- 
tion as stated on the’program, or (c) 
preferred to reserve their opinion. 
The Bar delegates and others invited 
to the Conference had been ap- 
prized in advance as to the topics, so 
that they could participate coopera- 
tively. 

The morning session of June 6 was 
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opened by Senior Associate Justice 
Harold M. Stephens, acting for Chief 
Justice Groner who was, on account 
of illness, unable to attend. Judge 
Stephens, after calling the Confer- 
ence to order, introduced George 
Maurice Morris, of the District of 
Columbia Bar, former President of 
the American Bar Association, as the 
presiding officer for the morning ses- 
sion. Milton W. King, former Presi- 
dent of the District of Columbia 
Bar Association, presided at the after- 
noon session, 

The speakers had been advised by 
the Committee on Arrangements 
that they would be held rigidly to 
the time allotted; the presiding offi- 
cers were strict in the enforcement of 
this rule. It was suggested also that 
the speakers use manuscripts. These 
manuscripts were submitted at the 
close of the Conference; they form 
a valuable addition to the Confer- 
ence files. The discussions were spir- 
ited, and the manuscripts were well 
prepared and delivered. 

One of the features of this Con- 
ference and also that held in 1946 
was the inclusion of a non-lawyer as 
a speaker, to get the lay reaction to 
the administration of justice and lay 
suggestions for improvement. At the 
1946 Conference Robert V. Fleming, 
president of the Riggs National Bank 
of Washington, spoke on “The Need 
of a New Building for the United 
States Courts in Washington.” At 
the 1947 Conference the lay speaker 
was Philip L. Graham, publisher of 
the Washington Post, also a graduate 
of the Harvard Law School. His 
paper was of outstanding interest in 
its “Suggestions for Improvements in 
Procedure and Facilities for the 
Benefit of Witnesses.” 

At the executive sessions of the 
judges on June 9 and 17, action was 
taken by them on the nine above- 
stated topics, in the light of the dis- 
cussion on June 6, as follows: 

Topic 1 was referred to the atten- 
tion of the Court of Appeals. 


Topics 2 and 5 were called to the 
attention of the District Court. 

Topics 3 and 8 were referred to the 
several Bar Associations of the District 
of Columbia, with the recommenda- 
tion that preparation of legislation be 
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considered by them, so that the sub- 
ject-matter of these topics may be more 
specific for further consideration. 
With respect to Topic 4 the Con 
ference decided that the subject of the 
disbarment of lawyer-practitioners be- 
fore administrative agencies should be 
called to the attention of the several 
Bar Associations represented at the 
Conference and also to the attention 
of the Chairman of the Section on Ad- 
ministrative Law of the American Bar 
Association, with a recommendation 
that the preparation of legislation be 
considered by them so that the subject- 
matter of these topics may be more 
specific for further consideration. 
Topic 6 was referred to the several 
Bar Associations represented at the 
Conference and the Committee for the 
Improvement of the Administration 
of Justice in the District of Columbia 
of the American Bar Association and 
to the District Court, with a recom- 
mendation that a committee of that 


“Sound Advice from 


(Editorial in the St. Louis 
Post-Dispatch) 


® Carl B. Rix of Milwaukee, Presi- 
dent of the American Bar <Associa- 
tion, is to be applauded for his wise 
words before the bench and Bar of 
St. Louis, including members of high 
State Courts. Advising lawyers that 
they cannot longer be content merely 
to improve the standards of legal 
practice, but must recognize inter- 
national and social justice as their 
proper concerns, Mr. Rix said: 
The civil rights propositions in the 
proposed new constitutions of India, 


China, Japan and the Philippines 
mean that 1,400,000,000 persons sup- 
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Court be appointed to consider the 
subject. 

In respect to Topic 7 the Confer 
ence decided that no further action 
should be taken by it, since proposed 
legislation on the subject is pending 
before Congress and the views of the 
several Bar Associations in respect to 
it have been, or could be, presented 
to the Congressional Committees. 
The Bar Associations whose presi- 

dents were active in cooperating with 
the Committee on Arrangements 
were: The Bar Association of the 
District of Columbia, The Federal 
Bar Association, The Women’s Bar 
Association, The Washington Bat 
Association, The American Patent 
Law Association, and the Bar Asso- 
ciations of the various administra- 
tive agencies. The presidents of these 
Bar Associations were asked by the 


Mr. Rix’ 


port democracy and reject Commun- 
ism. But this nation must show these 
people that democracy can and does 
offer each individual more freedom, 
security and opportunity than any 
totalitarian political system. 


The head of the national Bar or- 
ganization obviously did not mean 
that each individual in those masses 
of people had been consulted and 
had elected democracy rather than 
Communism, What he meant was 
that in view of the inclination to 
democracy the opportunity is here 
for a demonstration such as_ the 
world has never seen before. That is 
where the United States comes in, 





Court to name delegates as follows: 
Bar Associations of the various 


administrative agencies 5 
American Patent Law 
Association 3 
Washington Bar Association 4 
Women’s Bar Association 4 
Federal Bar Association 4 
Bar Association of the District 
of Columbia 10 
30 


The Courts also invited additional 
members of the Bar and some non- 
lawyers in the District of Columbia 
to attend. 

It was the opinion of the judges 
and others participating that the 
1947 Conference was one of the 
most interesting and helpful thus 
far held in that jurisdiction. 


where every lawyer, every citizen 
comes in. If we measure up to our 
opportunity, democracy has nothing 
to fear from Communism. 

Mr. Rix could not have a better 
theme than this one. We hope he 
presents it to members of his profes- 
sion wherever he goes. For they have 
a great deal to do with the way 
\merica is run. Lawyers comprised 
more than half of the last Congress 
and there will be even more of them 
in the next session (56 per cent). In 
short, just as Mr. Rix could not 
have a better theme, so he could not 
have a better audience for his sound 


counsel. 
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Law and Government: 


Annual Address Opening Our 


by Carl B. Rix, President + American Bar Association 


® The keynote of the 1947 Annual Meeting of our Association, and the actuating 


philosophy and high resolves of lawyers in the free countries of the world, were 


stirringly stated in the Annual Address at the opening session in Cleveland, by Carl 


B. Rix, of the Wisconsin Bar (Milwaukee). Our Association's leader during the year 


just ended went back to fundamentals in his analysis of the forces which he saw 


at work for law and freedom in the world rended by the aggressions and obstructions 


of totalitarian states. President Rix put into his address the heart of the militant 


philosophy which he had gained from his meetings with lawyers in all parts of the 


United States and in Canada and Cuba. 


His statement of the vital elements of 


American foreign policy worthy of support by all our people and his plea that law- 


yers shall join in doing all they can in support of law, justice and independent 


and courageous Courts, in countries which wish to consider themselves law abiding, 


will be long remembered and should be presently heeded. 








® [In a time when it may seem that 
law has left the world, the presence 
on the program of this meeting of 
the Chief Justice of the United 
States, the Lord Chancellor of Great 
Britain, and the many other dis- 
tinguished and outstanding represen- 
tatives of our profession, leads to the 
selection of a theme which we hope 
shall dominate our thoughts—that 
of Law and Government. 

The world is today offered a choice 
of ideologies. Great governments are 
in process of establishment and re- 
establishment. Great forces of opin- 
ion arising from the searchings of 
men are at work in a surging world. 


The prayers of countless men, women 
and children for peace in the world 
arise from hearthstones everywhere. 
In what Thomas Mann has called 
the antiquity of time, never has there 


been such a world-wide searching 
for the right, such an intense desire 
for a common goal, such a concen- 
tration of the minds of men on a 
desired end of life: How may peace 
be attained? How may men so gov- 
ern themselves that justice will be 
done to nations and to individuals 
in nations, and justice will rule in 
the hearts and minds of men? 

Man unravels the innermost se- 
crets of science, applies those secrets 
to the physical weli-being of man, to 
the production of articles of use by 
men, to the healing of the bodies of 
men. The hearts and minds of men 
remain to be solved, their mysteries 
are inexplicable. As Dr. Mayo of 
Harvard says, we learn all about the 
know-how of life but little of the 
knowledge of acquaintance of life; 
we seem to make little progress as 





1947 Meeting 


to how to get along with each othe 
as individuals or nations. Men study 
the Great Books for answers and 
find that the same questions troubled 
the minds of the thinkers of the 
ages, the same unanswered questions. 

When the world was large and 
communication was difficult, wars 
between one or more nations arose 
and were fought out; the rest of the 
world went on undisturbed. As the 
world became smaller, the disrup- 
tions of war were more pronounced. 
Finally a world war left its wake of 
destruction everywhere. Dreams of 
world conquest always have been con- 
ceived in the minds of evil men, al- 
ways their dreams became night- 
mares as they were beaten down, in 
our age, Napoleon, the Kaiser, Hitler, 
Mussolini, Hirohito. 

Men refuse to be subjugated, they 
resist domination either by men or 
by an ideology. In the light of his- 
tory, is it humanly possible that one 
people, one segment of society in a 
limited area of the world, should 
again suppose that its leaders can 
impose their force or their ideology 
on the world? The resistance is al- 
ready apparent, all over the world 
a sea of resistance is being built up, 
it is apparent in the United Nations, 
its force is unmistakable. Through 
joint apprehension of danger to their 
own liberties, a cohesion of the re- 
sisting forces is now being forged, 
the inevitable result will be cohesion 
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x defense purposes if that should 
come necessary. 


inciples Which Are Bringing Unity 
f Purpose to a World in Flux 
hat is it which is bringing about 
ich unanimity of purpose? It is not 
nity of language, or social customs, 
r equality of property. What com- 
on ideas and common purposes are 
ringing about the answer to Whit- 
ian’s question of eighty years ago— 
Is there but one heart to the globe?” 
Can we find the possible answer in 
he suggested theme—Law and Gov- 
Can find 
sreat common principles of agree- 


rnment? we search and 
nent in the form of present govern- 
nents, in those in flux, in the new 
instruments of creation of new gov- 
ernments? 

Analysis will show us those com- 
mon purposes and principles, per- 
meating their theories of law and 
their application in government. We 
may state them thus: 

1. Freedom of thought. 

2. Supremacy of law. 

3. A free and independent judi- 

clary. 

!. Civil rights and liberties. 

There is a consensus on the part 
of leaders of democracy as we know 
it, on these points. Prime Minister 
\ttlee said recently: 

Freedom of speech, freedom of con- 

science, and personal freedom is the 

right of the individual, whether he is 

a Capitalist or a worker, a conservative, 

a liberal, or a socialist. Wherever you 

find the right of opposition denied, 

wherever you find such devices as a 

single list of candidates, wherever you 

find a government that cannot be re 
moved by the method of the ballot 
box, there is no true democracy, there 
is no true freedom. 
The President, Secretary Marshall, 
Foreign Secretary Bevin and other 
great leaders have expressed the same 
thoughts. It is highly significant that 
these principles of freedom are not 
granted or protected by the contest- 
ing ideology. They are utterly in- 
consistent with any totalitarian sys- 
tem of government or any highly 
centralized and directed system. 

The ease with which these great 
leaders agree on these principles is 
due to the fact that they spring from 


the people or, in the case of English- 
speaking people, were protected and 
developed by and in the common 
law—the mutual heritage of those 
people. In 1936, at the Law School 
of Harvard University, on the occa- 
sion of the celebration of the tercen- 
tenary of that great institution, a 
conference was held under the direc- 
tion of our brilliant, stalwart co- 


worker, Dean Roscoe Pound; and 


the subject for discussion was “The 
Future of the Common Law’. The 
Right Honorable Lord Wright of 
Durley, honor guest of our Associa- 
tion at our 1936 meeting then being 
held in Boston, said: 

But apart from this general matter, 
there still remain the fundamental 
principles of the common law, such 
as those of personal freedom, of free- 
dom of speech, of the supremacy of 
the rule of law, of the right to trial by 
jury, of the independence of the 
judges, of the exclusion of arbitrary 
power. These principles are the life- 
blood of the common law and justify 
the description of the common law 
as the law of free peoples. No people 
that has enjoyed the common law has 
ever voluntarily abandoned it. It was 
adopted and remains because essential 
to the free spirit and genius of the 
people. 

Dean Pound said: 

England has never dictated laws to 
the world. But England, too, has been 
able to bind peoples in unity of law 
through the might of the spirit. For 
it is the spirit of English law of the 
seventeenth century, the spirit of its 
taught tradition, the spirit of its tech- 
nique of decision, the frame of mind 
behind its conception of the relation 
of government and governed, and its 
doctrines as to adjudication and ad- 
ministration, shaping experience to 
the exigencies of diverse climes and 
mixed peoples of diverse stocks, which 
has enabled English law to divide the 
world not unequally with the Roman 
law. 

The late Colonel John H. Wigmore 
put it this way: 

But the English common law spread 
through colonization by English emi- 
grants. The law went with the colo- 
nists. Its traditions were a part of “their 
birth-right”, in Mr. Justice Story’s 
phrase. And so, in the future too, if 
we make a regional survey, we may ex- 
pect that wherever there are English- 
men and wherever there are North 
Americans, either as the bodv of the 
population or as a dominant »olitical 
class, there we shall find more or less 
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of the Anglican common law; there, 

but not elsewhere. 

When it seemed as though there 
was no future for the common law, 
with administrative rules and regula- 
tions assuming tragic importance, the 
great dean showed most remarkable 
prescience in his choice of a sub- 
ject. Now, ten years later, the turn 
of history has brought those prin- 
ciples dramatically to the fore. 
Freedom of Thought Should Be 
Made a Reality Everywhere 
Freedom of thought is our most pre- 
cious possession which we take for 
granted as much as the air we 
A friend who came here 
from Europe after World War I, 
when asked what was the most nota- 
ble change for him, answered that 
here he was not told what to think. 
He remarked that it was the thing 
about which the people of the United 
States thought and spoke the least. 

Gide, the great French philos- 
opher, an ardent Communist, in his 


breathe, 


book before the war, written after a 
free examination, utterly rejected the 
Soviet state because of its lack of 
freedom of thought and the hard and 
The re- 
port of scholars of the Library of 


fast method of Soviet life. 


Congress, prepared for Congress, 
shows that there has been no change 
in methods or principles of the Soviet 
since that time. 

In the Hall 


Rushmore 


of Records at Mt. 
National Memorial has 
been placed the address of a great 
judge of South Dakota, the late Hon- 
orable Albert R. Denu. Standing 
under the Shrine of Democracy with 
the great figures carved in stone 
above him, he said this: 

If then the dignity of man is the 
foundation of Democracy, it inevita- 
bly follows that freedom, truth and 
justice are its pillars. Given an in- 
dividual with the independent wish 
implanted in his mind, you must make 
possible the growth of the powers of 
mind within him. Freedom is the first 
requisite. Only through freedom can 
man satisfy his need for inquiry, dis- 
cussion and expression. Only by in- 
quiry, discussion and expression can 
he ascertain truth. Only by ascertain- 
ing truth can he respond to the sense 
of justice and evince that regardful- 
ness for his fellowman which is essen- 
tial for the progress of the race. 
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The Supremacy of Law Required 
Control of Administrative Absolutism 


Lawyers are entirely familiar with 
the classic encounters of Coke and 
other fighters for English freedom 
with Charles and James. You will 
recall the reply of Coke to the King 
that “the king and all men were 
Then su- 
premacy of law was established for 


under God and the law”. 


English people and for us. 

Dean Pound always saw clearly 
that the supremacy of law in this 
country would be destroyed unless 
the administrative processes were 
controlled and brought under the 
law and that they could not be above 
and beyond the law. 

Recently Judge Hutcheson, of the 
Fifth Circuit Court of Appeals, made 
a far-seeing and forthright address 
In a bril- 
liant recital of the role of the Courts 


to the Bar of California. 


in resisting arbitrary controls by ad- 
ministrative bodies, he said that the 
passage of our Association’s Admin- 
istrative Procedure Act reestablished 
the supremacy of law in the United 
States. Our members who 
worked so loyally for that Act may 
feel that they have their additional 
reward for their vigilance against in- 


many 


sidious assault on our liberty. Only 
constant vigilance in the future on 
our part will drive off assaults on 
that fine work of the American Bar 
\ssociation, the Administrative Law 
Bill. 

A Free and Independent 

Judiciary 

The lamps of justice, extinguished 
in many countries during the war, 
have been relighted in most of them, 
but not in the totalitarian group of 
states. There free and independent 
Courts are unknown, causes are 
judged by their effect on the state. 
If there was one cause which brought 
unanimity of thought and action of 
the American lawyer it was the move- 
ment to increase the number of 
judges of the Supreme Court, which 
could not have done other than to 
weaken and perhaps be the entering 
wedge to the destruction or elimina- 
tion of a free and independent judi- 
ciary. In the light of history, regard- 
less of a less serious purpose, we now 
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can see more clearly than before the 
probable disastrous effect. Again the 
lawyers of this country led a succes- 
ful crusade for the maintenance of 
our great freedoms. 


Our Civil Rights and Liberties 
Depend on Independent Courts 
Civil rights and liberties came to us 
from many sources, they came with 
the development of the dignity of 
man, when he held his head high 
and asserted his rights against a ty- 
rant, a dictator, a state. Some of 
them were developed in the Church, 
through religions, written in consti- 
tutions and our Bill of Rights. No 
demands of people have ever spread 
so rapidly on the wings of modern 
communications. Now they are being 
formulated for people everywhere by 
a commission of the United Nations. 
They are of no value and useless 
without the protection of a free and 
independent judiciary, or quick ma- 
chinery for the removal of offending 
officials. Such rights have no mean- 
ing in a totalitarian state. 

These are the great freedoms of 
English-speaking people and_ those 
of this hemisphere which have pat- 
terned their governments after our 
constitutional system. 

The possessors of them must guard 
and cherish them always—they can- 
not guard themselves. 

In these principles we see the rela- 
tion of law and government. We see 
due process of law, governments 
within the law and not above the 
law, thus curbing legislative, execu- 
tive and administrative power, we 
see no man condemned except by 
law and a jury of his peers, we see 
the rights of the weak asserted against 
the strong, we see justice among men. 
We see no perfect picture, no perfect 
execution in practice, many imperfec- 
tions and many struggles but always 
to the light. We see the application 
of these principles among nations, in 
the World Court, in hearings for na- 
tions in the United Nations. We be- 
gin to see more clearly the flaming 
demands of Isaiah for justice among 
nations, the pleading of the lowly 
Hosea for justice among men, for the 
lowly, unfortunate and the fallen, 


the foundations of our social justic 
and common welfare, we heed th 
prayers of Micah to do justice, t 


love mercy, and to walk humbly with 
our God. 


The Desire For Freedom Has Deep 

Relationship to Foreign Policy 

If the desire for freedom surges in 
man as an overwhelming influenc 
of life, what is the relation of the 
foregoing to foreign policy, to the 
progressive development of interna 
tional law? Is law and government 
in the world to be that of a dictated 
law or the law and government of 
free men? Is the relation of states 
to be that of force only or that of 
free states actuated by common ideas 
of law and government? What is the 
best interest of our country? 

If the great countries of the Fa 
East can be held with us, actuated 
by our principles of freedom, 1,600,- 
000,000 people of the world will be 
arrayed under governments of free 
men as we know them, and 400,000, 
000 people will live under total- 
itarian systems. If we lose the Far 
East, the proportions will be exactly 
reversed. Which do we prefer for 
succeeding generations, again what 
is the self-interest of this country? 

The answers to these questions 
are found in a rapidly developing 
foreign policy in which the people 
of this country must participate. It 
is their foreign policy, no longei 
made by individuals in office but by 
a people. There is more discussion 
in Congress of foreign policy than 
ever before, more members of Con 
gress are now abroad learning con 
ditions at first hand. The task is not 
only that of the President and the 
Senate, as the treaty-making powers, 
but of the whole Congress. Appro 
priations and general laws must now 
implement foreign policy. The pol- 
icy now seems to consist of five prin 
cipal parts: 

1. Penetration of the iron curtain. 

2. Support for those governments 

of free men which are founded 
on principles we have discussed 
herein. 


3. Encouragement of free enter- 
prise. 
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1. Proscription of aggression. 

5. Support of the United Nations 
for the development and con- 
centration of the opinion of the 
world. 


enetration of the Iron Curtain 


Ir. Byrnes, when Secretary of State, 
iid that no iron curtain can resist 
1c penetration of the thoughts of 
ee men. Because we believe that 
.ay be true, we shall use all agencies 
f communication for that purpose. 
He said further than no state can 
esist the united opinion of the 
vorld. That statement is now being 
yuut to a severe test. 


ideals of Free Government and 
Individual Rights Make Headway 

n the Far East 

it is in the next field of support for 
those governments of free men 
ounded on principles of freedom, 
is we know them, that the lawyers 
£ the world can and are making 
their greatest contributions. The uni- 
versality of the English language 
now permeating all countries, the 
ownership and manning of means 
of communication by English-speak- 
ing men, the vast production of 
voods for the world, now largely con- 
centrated in English-speaking peo- 
ple, now make the development of 
this field of foreign policy more of a 
reality. You will recall the statement 
of Dean Wigmore and the references 
to the great states of the Far East 
now in process of development and 
construction, The people of those 
countries are in a state of flux, they 
are being oriented to new ways of 
life, they deal with new and unaccus- 
tomed freedoms. 

The constitution of China has been 
approved and becomes effective on 
Christmas day. Dean Pound, at the 
invitation of the Chinese govern- 
ment, spent part of last year there 
working with Chinese leaders on a 
system of free courts for China. He 
is returning there again to continue 
that purpose. May I give you a few 
excerpts from his letters: 

I quite agree that our common law 
doctrine of the supremacy of law and 


our insistence upon the securing of 
individual rights against any form of 


official absolutism is a gospel which 
we can properly carry to other lands. 
Indeed, the draft constitution of 
China takes very good care of these 
matters. The bill of rights provides 
carefully for liability to injured per- 
sons on the part of officials who ex- 
ceed or abuse their powers, and secures 
to individuals aggrieved by unconsti- 
tutional legislation a right of petition 
to a supervisory department of the 
government which then submits the 
matter to the highest judicial body 
for determination of the question of 
constitutionality. On the whole, also, 
the independence of the judiciary 
seems to be well secured. 

As to the use of our form or prin- 
ciple of government, the adaptation 
of the latter in the Orient is going 
to take time. The leading men there 
cordially accept both. But a thorough 
understanding of the latter by the 
immense population of such a coun- 
try as China is going to be a matter 
of time. A great deal of harm can be 
done by trying to achieve this in a 
hurry. 

Again he said: 

As to China, American political 
ideas are generally accepted there by 
all those in authority. 

Recently a group of Chinese schol- 
ars have been in Canada and the 
United States searching for ways of 
improvement of the Chinese consti- 
tution. Brilliant, alert Chinese legal 
scholars are serving in the United 
Nations in the field of international 
law. Manifestly with ten years of 
military occupancy and civil war still 
rampant, with inflation choking the 
business life, the wonder is not that 
so little has been accomplished. The 
wonder is that the Chinese can show 
the fortitude and firmness of mind 
necessary to build up a representative 
structure of government with a free 
and independent judicial system. A 
great, stabilizing church has been re- 
constituted with Chinese clergy serv- 
ing as hierarchy and priests. One of 
the highest ecclesiastics is a presid- 
ing officer of the congress. Could we 
do more? We must be patient, as 
Dean Pound says, It may be neces- 
sary for our invested capital to help 
a people like that to get to work and 
production. We must also aid in 
things of the mind and spirit. The 
lawyers of the west, who will be in 
close contact with the lawyers of the 
Far East, can and will accomplish 
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much along these lines. Exchange of 
law students will be accelerated at a 
surprising rate. The annual meet- 
ing of our Association at Seattle next 
year will present an opportunity for 
cooperation with the jurists of the 
Far East of tremendous value. 

You are familiar with the new 
constitution of Japan, with the revo- 
lution of thought and practice of 
the Japanese people, and with the 
overhanging danger. In his last re- 
port, General MacArthur said this: 

But, over all things and all men in 
this sphere of the universe hangs the 
dread uncertainty arising from imping- 
ing ideologies which now stir man- 
kind. For our homeland there is no 
question, and for the homelands of 
others, free as are we to shape their 
own political order, there is no ques- 
tion. But which concept will prevail 
over those lands now being redesigned 
in the aftermath of war? This is the 
great issue which confronts our task 
in the problem of Japan—a problem 
which profoundly affects the destiny 
of all men and the future course of 
all civilization. 

General MacArthur also said recent- 
ly, “it becomes unmistakably clear 
that here in Japan we shall win 
the peace”. 

The Philippines under its new con- 
stitution is bound to us with strong 
ties. The demonstration of solidar- 
ity during the war is a guarantee of 
the future, 

In India (the great leaders of the 
new states of which are lawyers) the 
two new states in their constituent 
assemblies will be adopting their 
constitutions. In a draft for one of 
the states, the highest court was pat- 
terned after the Supreme Court of 
the United States. It is but natural 
that in the main the form of govern- 
ment should embrace many features 
of the English system. The commer- 
cial and criminal codes of India were 
based on the common law. Certain 
it is that the leaders of India, who 
learned freedom in English univer- 
sities and contact with English men, 
will see to it that supremacy of law 
and the freedoms derived from the 
common law are assured for India. 
If you will now recall the figures 
given before, you will realize the im- 
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“Private” John Allen: 





A Lawyer Who Had "The Saving Grace’ 


by Walter P. Armstrong * of the Tennessee Bar (Memphis) 


® Speaking on August 9 before the Virginia State Bar Association of which Thomas B. 


Gay, former Chairman of the House of Delegates, was the President, Mr. Armstrong 


sketched the unusual personality and career of the Mississippi lawyer who rose to 


National recognition, but not to lasting fame, in the last century, because of qualities 


which Mr. Armstrong summed up as “The Saving Grace’”’. Little known to the average 


member of our Association in this day is the fact that this eloquent lawyer was one of 


its charter members in 1878, attended regularly the small but interesting meetings 


of its formative years, added much to their zest and gayety, cherished deeply the 


friendships which he formed with lawyers of the North, and was evidently one of the 


first to recognize that our Association could and should be a powerful and enduring 


factor for the unity of Americans and for understanding and friendship among lawyers 


and people in all parts of our then riven country. Because “Private” John had quali- 


ties which are good for lawyers in all times and places and Mr. Armstrong gave a 


very human portrayal of a unique personality of our profession—a man “‘so nearly 


unique as to defy comparison’, he said—we have adapted his Roanoke address to 


give our readers the following article. 





® There is today in some quarters a 
concerted and sustained attack upon 
the ideals, ways of thought, and man- 
ner of life, of the South. I am per- 
suaded that the leaders in this attack 
are advocates of radical changes— 
many of these changes undesirable 
and mor-, not yet practicable. These 
Leftists are hostile to the South be- 
cause they rightly consider it the 
strongest, if not the last, citadel of 
the form of government and the ad- 
herence to constitutional limitations, 
which our fathers helped to found 
and in which some of us still be- 
lieve. Once before—in the days when 
political profit was to be had by wav- 
ing what was called then “the bloody 
shirt’—the South faced a similar at- 
tack. With little attempt to point 
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the moral and none to adorn the 
tale, I want to tell how one Southern- 
er reacted to that demagoguery. 

I doubt whether you ever heard of 
this man. If he is mentioned in any 
history it is only in a footnote. There 
is no biography of him. There is no 
elaborate monument to him. Not 
even a legislative act bears his name. 
Yet he rendered a distinct service to 
the South and to the Nation, for he 
had the saving grace. 

The facts of his life are not of 
great significance. He was a native 
of Mississippi. His father had come 
from Virginia as one of those emi- 
grants with whom that State ferti- 
lized the Nation. When he was bare- 
ly past fifteen the son joined the Con- 
federate Army and fought at Second 


Manassas and Antietam. Later he 
rode with that ‘Wizard of the 
Saddle”, General Nathan Bedford 
Forrest. His father’s fortune was 
swept away by the war—slaves freed, 
property destroyed. An older broth- 
er succeeded in sending him through 
law school and he practiced law at 
Tupelo, Mississippi, from 1870 until 
1906. He served as District Attorney 
for four years and as a Representa- 
tive in Congress for eight terms. 
Once he stood for election to the 
United States Senate but was de- 
feated. 

This does not sound like a bril- 
liant career. It wasn’t. The signifi- 
cance of the life of John M. Allen— 
for that was his name—lay not in the 
offices he held or the things he ac- 
complished but in the philosophy 
which was his and in the way in 
which he expressed it. 


How He Earned His Sobriquet 
“Private” John Allen 

Like other great humorists John 
Allen laughed at his own foibles and 
shortcomings as much as at the pre- 
tentions and absurdities of others. 
Indeed, his forte lay in coupling the 
two. It was thus he earned his so- 
briquet. Some of you are old enough 
to recall the glamour that surround- 
ed the men who had been officers in 
the Confederate Army and to re- 
member the veneration in which they 
were held. After the horror of Re- 
construction had passed, they con- 
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olled their States without question 
nd monopolized the public offices 
sually without competition. 

Allen had never risen above the 

inks in the army, and yet it was 
vainst one of these redoubtable ad- 
ersaries that he announced his can- 
idacy for the lower House of Con- 
ress. Allen’s opponent, General W. 
kt. Tucker, had been a Confederate 
rigadier; and his appeal for votes 
‘ollowed the usual pattern: “Seven- 
ieen years ago, my fellow citizens, 
ifter a hard-fought battle on yonde 
hill, I bivouacked under yonder 
clump of trees. Those of you who 
remember, as I do, the times that 
tried men’s souls, will not I hope 
forget your humble servant when the 
county convention shall be held.” 

John Allen replied: “My fellow 
citizens, what General Tucker says to 
you about the engagement seventeen 
years ago on yonder hill is true; what 
General Tucker says about having 
bivouacked in yonder clump of trees 
on that night is true. But it is also 
true, my fellow citizens, that I was 
vidette picket and stood guard over 
him while he slept. Now all of you 
who were generals and had privates 
stand guard over you while you slept, 
vote for General Tucker; and all of 
you who were privates and stood 
guard over the generals while they 
slept, vote for Private John Allen.” 
The “G.I.” was overwhelmingly 
elected and became nationally known 
as “Private John Allen”. 

It was not that “Private” John 
Allen lacked pride in the record of 
himself and his comrades, including 
his officers. It was merely that he had 
the saving grace. 


Moral Courage and Plain Speaking 
Combined with Humor 


He never sentimentalized over the 
debacle that culminated at Appo- 
mattox. Speaking to a pension bill: 
“I am free to confess, Mr. Speaker, 
that at the beginning of the war a 
little more than twenty-five years 
ago, I probably did not give this 
matter the careful consideration the 
gravity of the subject demanded. I 
do not plead the baby act, but I was 
then quite a youth, and was probably 
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JOHN M. ALLEN 


stimulated somewhat by my youth- 
ful impetuosity. But about the third 
or fourth year of the war I began 
to suspect that probably we had made 
a mistake; and, Sir, I claim the right 
to speak about it now, because I then 
showed great consideration for the 
Federal soldiery. So much was I im- 
pressed with the way I was going on, 
producing such havoc in the ranks 
of the Union army that it could 
finally bankrupt the United States 
Treasury to pay the pensions that to 
avoid this result I began to retire in 
front of the advancing army, and 
with loaded gun in hand I retreated, 
in company with many of my com- 
rades, across about three States, until 
finally I was so cornered and hemmed 
in that the only alternative left to 
me was to destroy the whole Union 
Army or surrender myself, and out 
Of consideration for that Army and 
the wives and children of the soldiers 


and the future pension rolls of the 
country I surrendered like a man and 
gave up my gun and went home.” 
It was not all humor. There were 
moral courage and plain speaking 
when the occasion demanded, but 
never any lack of magnanimity. 
Speaking to a bill providing a pen- 
sion for the widow of General John 
T. Logan: “It has been intimated on 
this floor within the last few days 
that the votes of those of us here who 
were opposed to General Logan and 
the Federal soldiers in the late war 
would be prompted . . . . by some 
sort of ill-will or resentment on the 
part of Confederate soldiers against 
those who were victors over them. 
I beg to say to every . 


gentleman on this floor who wore the 
blue, that I believe I represent the 
Confederate sentiment, if not every 
Confederate, when I state that there 
is not lingering with us one single 
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scintilla of hatred or prejudice or served as Governor of Wisconsin. officers of his old regiment who 
ill-will against any man because he Governor Peck made considerable would attend the dinner that would nm 
was opposed to us in the unfortunate reputation as a humorist, and I had follow in honor of Private John he 
conflict.” read not only his Peck’s Bad Boy Allen, C.S.A. Allen arrived on time et 
Mr. Johnson of Indiana: “You for- series but his How Private George but breathless. Rushing up to Peck is 
give us, do you?” W. Peck Put Down the Rebellion. he exclaimed, “George, lend me five lel 
Mr. Allen: “No, we forgive the The latter work was so much in the dollars so that I can pay for my cab Pi 
soldiers but we do not forgive the vein of many of Allen’s humorously — | have just given away my last cent.’ om 
demagogues that are trying to make reminiscent speeches that it was natu- Colonel Peck, for so his friends had mu 
capital out of what the soldiers ral to assume that the Mississippi breveted him, never questioned any cp 
fought for.” Congressman’s friend was the author. — thing Allen said or did, so he handed tw 
At another time: “For the people — Indeed, it was with some disappoint- him the bill. Allen disappeared Ce 
of the South J assert that he who in- ment that I learned that this was not through the hotel entrance and ug 
timates or charges that they have as- true. quickly returned. Turning to Peck, nfa 
pirations inconsistent with the honor who was surrounded by his comrades, Pi 
and glory of this country either does Ajjen’s Signal Friendship with George Allen explained: “When I got off he | 
not know whereof he speaks, or he R, Peck—Noted Chicago Lawyer the train at the I.C. Station and Cros 
wilfully and malicious} rverts walked through the waiting room I C 
d ; ; Poa Governor George W. Peck was a 6 ; 6 ' p 
the truth and slanders a brave and_ sae sith lua ton Wallis saw an old fellow in a G.A.R. uni- 
» oN ournalist and lived in Milwaukee. ; : 
honorable people.” Need I add that ai ng G : R. Peck form with his hat held out for con- ing, 
Allen’s friend was George R. Peck, apt ae ; 
the gallantry of the sons of the South “eae 8 tributions. He had one eye missing, alg 
a distinguished lawyer whose home bs 
on all the seven seas and on battle- a Chi G R Peck had °"® 27™ gone and one leg off. I had lea 
yas in Chicago. George R. Peck ha : 
fields from one end of the world to oo ea Fed 8 1 soldi only a twenty-dollar bill so I walked n t 
‘ en a gi ra ier; as : fe dic dei , 
the other has since proved how truly Ce er ee over to him and put it in his hat ther 
} ke? captain he had commanded a combat ‘ laa ; — 
1e spoke: saying, ‘You’re a Yank and I’m a ri 
company. After the war he became : “ 
‘ Johnny Reb and I fit against you, 
general counsel of the Chicago and . : . a 
A Charter Member and Regular : ; : but I’m going to give you the last ) 
Anew Milwaukee Railroad, and in 1905-06 ; ; Pecl 
Attendant of Our Association ‘ ; twenty dollars I’ve got.’ He asked: ec 
he was president of the American Bar, . Col 
ee ey we : : Why do you, a Johnny Reb, give ol 
It is singularly appropriate that the Association. He once described him- . had 
‘ joi. A me, a Yank, your last twenty dollars, 1ac 
memory of “Private” John Allen self as a Democrat appeased by a ‘ : 
gnc : when we fit against each other?’ I ate 
should be revived at a Bar Associa- large salary. . ‘ , Col 
, 2 ‘ told him the truth: “Because you're 0 
tion meeting. He was a charter mem- When Allen and Peck were in the . 
nae : or ; : the only Yank I ever saw who was ee 
ber of the American Bar Association same city they were inseparable and : , 
z sc cae , 4 trimmed up exactly according to my 
and during the first three decades of convivial companions. Peck adored tion’ ” . : AP 
' ' ‘ notion. 
its existence he did much to insure Allen and Allen returned the adula- nes 
its success. You will recall that the tion full measure. The shafts of 
Association was formed in 1878 at wit they flung at one another and at prams ei 0 \t 
Saratoga Springs by Northern and _ everyone within range were keen and aliases ir (sg ee ye \ss 
Southern lawyers who, as a result of well aimed, but they were not dipped Most of Allen and Peck’s encoun- Col 
their frequenting that resort year in malice and left no wounds that ters were not only unrehearsed but is 
after year, had become friends. One rankled. The practical jokes they entirely spontaneous. Occasionally, mic 
of its primary purposes was to pro- played were the harmless pranks of however, there was a suspicion of Pri 
mote good fellowship and allay the boys who refused to grow up. What collaboration. Colonel Peck had ar- Pec 
bitterness engendered by the War wonderful good fortune, as the fast- ranged guest privileges for Private of 
Between the States. Allen seldom flying years go by, to remain a boy John Allen at the exclusive Chicago cor 
missed a meeting, and no other mem. at heart, and to continue to be able Club. Soon after his arrival Private the 
ber contributed more to the accom- to discover and disseminate the truth John was in one of the smoking the 
plishment of what was then the As-_ in a jest! I have never agreed with rooms entertaining a widening circle of 
sociation’s chief objective. the view that Sir James M. Barrie so of admiring listeners. Colonel Peck ger 
Allen's closest friend and constant beautifully expressed in his play came into the room and one of those an 
crony at Association meetings was a Mary Rose: That it would be a trag- friendly social souls who delight in the 
Northern lawyer and Union veteran, edy to remain forever young. The the useful office of introducing peo- res 
George Peck. As a boy I saw Allen tragedy lies in growing old. ple to one another came up to him, de: 
several times and heard him speak Peck had written Private John took him by the sleeve, turned him the 
on a number of occasions. I never Allen that he would be waiting for in the direction of Private John and ts 
knew George Peck. There was a him in the lobby of the Palmer claimed the privilege of introducing “| 
r " . . bed . ‘ 
George W. Peck who was a Union House in Chicago and that there Peck to “one of the most gifted rac- na 
veteran and who, after the war, would be with him a group of the  onteurs of the South.” Neither Peck the 
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Allen betrayed any sign of rec- 
nition; each seemed to regard the 
her as a stranger whom he was 
eting for the first time. A chair 
is placed for Colonel Peck facing 
len and this was the conversation: 
Private John: “Colonel, I assume 
ym your introduction to me that 
su are a military man, Did you par- 
cipate in the late unpleasantness 

etween the North and the South?” 

Colonel Peck: “Yes, Mr. Allen, I 
sught with the Wisconsin Volunteer 
nfantry.” 

Private John: “Then you were in 
he Corinth campaign and at Brice’s 
Cross Road?” 

Colonel Peck: ‘Yes, sir.” 

Private John: “How very interest- 
ing, Sir. I participated in that cam- 
aign but I don’t believe I had the 
sleasure of meeting you then. I was 
in the front firing line and stayed 
there until my Colonel said to me: 
Private John Allen, you go to the 
rear. You done killed enough men 
ior one day.’”” Someone summoned 
Peck to the telephone and as the 
Colonel turned to go and before he 
had taken more than two steps, Pri- 
vate John exclaimed: “Colonel, oh, 
Colonel, now that I see your back I 
recognize you.” 


A Prank at an Association 
Meeting in New York City 


\t a meeting of the American Bar 
\ssociation in New York City the 
Colonel and the Private stayed with 
a story-telling circle until well past 
midnight. When the party broke up 
Private John explained to Colonel 
Peck that he had an important piece 
of business to attend to before he 
could go to bed. He did not disclose 
the nature of the business but took 
the Colonel by the arm, led him out 
of the hotel, called a hansom cab, 
gently pushed him into it and started 
an after-midnight journey into the 
then ultra-fashionable Fifth Avenue 
residence district. Arriving at their 
destination the two friends climbed 
the short flight of stairs to the en- 
trance door and Allen vigorously and 
repeatedly rang the bell. When fi- 
nally the butler appeared he opened 
the door slightly and demanded an 


explanation of the unseasonable 
visit; Private John Allen, with great 
dignity, announced that he had come 
to give the master of the house his 
answer to a most important propo- 
sition. With strong protest and volu- 
ble expostulation the butler reluc- 
tantly admitted Allen and Peck, and 
after some delay the astonished head 
of the house appeared in a dressing 
robe over his nightshirt. Private 
John Allen addressed his bewildered 
auditor: 

“Sir, my name is John Allen. | 
have come to your great metropolis 
from Tupelo, a beautiful city in 
the proud and sovereign State of Mis- 
sissippi. Here, Sir, in the New York 
Times, I saw your request for a 
companion to accompany you on a 
voyage to London, Paris, Italy and 
Egypt. I assure you, Sir, that to make 
that journey with you would be a 
great personal privilege, but on ma- 
ture consideration I[ have been forced 
to the conclusion, Sir, that I cannot 
go. So I have called here to let you 
know of my reluctant decision. Good 
evening, Sir.” Thereupon the Private 
led the Colonel down the brownstone 
steps, into the horse-drawn vehicle, 
then to their hotel and so to bed. 


The Affection of Allen and Peck 
in Their Old Age 


In their old age, the affection of 
Peck and Allen was so devoted as 
to be almost pathetic. They visited 
one another, basked together in the 
breezes from the Gulf and fought 
over old battles. When the monu- 
ment of Stephen D. Lee was to be 
dedicated at Vicksburg, Peck was 
asked to deliver the usual oration. 
He wrote to Allen, saying that he 
was planning magnanimously to un- 
veil a monument to a rebel general 
who had tried to “break up the best 
government in the world”; that he 
understood the Confederate veterans 
were meeting nearby and that he 
wanted an invitation to stop over 
and fraternize. 

Allen urged him to do so, saying, 
“You will get the warmest welcome 
of your life. I have talked with the 
old boys and they say that they have 
nothing whatever against you, for 


“Private” John Allen 


you did them less harm than any 
man who fought on the other side.” 
Peck retorted by saying that since 
he had traveled with Allen and seen 
part of the country where Allen lived 
he could never forgive himself for 
fighting to keep it in the Union. 


Allen's Humor Based on His 
Experience at the Bar 


Much of Allen’s humor was based 
upon his experiences at the Bar. He 
declared that he had just as soon 
send to the jail for a jury to try the 
criminal docket as to trust the Re- 
publican party to refgrm the tariff. 
In discussing a partisan committee 
report in an election contest he told 
of one of his experiences as District 
Attorney. “We had just regained 
control of our State,” he said. “Dur- 
ing Reconstruction there had been 
numerous infractions of the law. At 
the first Court after my election | 
had prosecuted a great many viola- 
tors of the prohibition law to convic- 
tion, and the judge had fined them 
heavily. When the Court was over 
we had to drive some twenty-five 
miles from the county seat of the 
interior county back to the railroad. 
Ihe judge wanted a bottle of whis- 
key to cheer him on his ride, and he 
sent me to get it for him. I came 
back and reported to him that I 
could not get it; that the men who 
had whiskey said we had been so se- 
vere on them that they would never 
sell or give any more to anybody. 
The judge looked at me reflectively 
and regretfully said, ‘Hell, John, 
don’t you think we have rather over- 
done this thing?’ ” 


Flashes of Allen's Wit and 
Humor in the Congress 


Once when he was refused unani- 
mous consent to address the House, 
Allen, with tears in his voice and 
looking as doleful as a hired mourner 
at a funeral, said, with melancholy 
accent: “Well, I would at least like 
to have permission to print some re- 
marks in the Record and to insert 
‘laughter and applause’ at appropri- 
ate places.” This palpable hit at a 
common abuse so pleased the mem- 
bers that unanimous consent was 
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granted and Allen spoke at length, 
closing his speech by saying: “Now, 
Mr. Speaker, having fully answered 
all the arguments of my opponents, 
I will retire to the cloakroom for a 
few minutes to receive the congratu- 
He did 
cloakroom and did re- 
ceive the congratulations of admir- 


lations of admiring friends.” 
retire to the 


ing friends—a performance which 
was repeated at frequent intervals 
until his death. 

One of the targets of his wit was 
the lavish expense of Congressional 
He told 
constituents “after congratulating me 


funerals. how one of his 


on the very brilliant record I had 
ss, asked: ‘John, old 


fellow, we read your speech about 


made in Conger: 


Congressional funcrals and the peo- 
pie endorse all you said. You are 
exactly right and you tell them fel- 
lows up there in Congress that if you 
die while you are up there you do 
not ask them to bury you. You have 
plenty of friends down here who will 
tuke great pleasure in doing that for 
you.’ ” 

He silenced a boastful colleague by 
remarking that the speaker reminded 
him of what “the old darky said 
about me one time in Mississippi, 
when he was following me in a 
speech: “The gentleman recommends 
himself so much higher than any- 
body else can recommend him that 
it ain’t necessary for me to say any- 
thing more about him.’ ” 


Allen’s Witticism’s Took the 
Bitterness Out of Many Debates 
Allen’s witticisms drew the sting 
from many a bitter debate. One day, 
just after the Tragic Era, a Force Bill 
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was under discussion in the House; 
nerves were taut and tempers short. 
Allen spoke briefly and closed by 
saying: ‘““Now in most places in our 
section the white men begin to fire 
off shotguns early in the morning of 
election day. This is to notify the 
blacks that it’s going to be an en- 
tirely fair election.” There was no 
more to be said and the subject was 
dropped. 

Allen’s most sustained humorous 
speech was when he _ successfully 
begged the House for an appropria- 
tion for a fish hatchery at his home 
town of Tupelo. It is too long to 
quote. It is a medley of wit, humor, 
exaggeration and pathos. I know of 
nothing in the annals of Congres- 
sional humor that approaches it ex- 
cept Proctor Knott’s Glories of Du- 
luth. Even that does not equal Allen's 
effort. 


Champ Clark's Tribute to 
Humorists in the Congress 


Champ Clark in My Quarter Cen- 
tury of American Politics says: “But, 
first and last, there have sat in the 
House six humorists of the first ov- 
der: Abraham Lincoln, Thomas Cot 
win, Samuel Sullivan Cox, James 
Proctor Knott, ‘Private’ John Allen 
of Mississippi, and Frank Cushman 
of Washington.” Clark adds,“ Strange 
to say, there cannot be found any 
trace of Lincoln’s humorous faculty 
in his Congressional career.” 


Allen Was a Wise and 
Experienced Statesman 


John M. Allen cannot be dismissed 
as a mere buffoon. He was a wise and 


experienced statesman. Mississippi 


produced in the post-war period som: 
of the ablest men who sat in Con 
gress. One was L.Q.C, Lamar, whos 
eulogy of Charles Sumner probably 
had as great an effect as any sing! 
speech ever delivered in this country 
and contributed largely to healing 
the breach between the sections. An 
other was Edward C. Walthall whom 
Senator George F. Hoar of Massa 


chusetts characterized as the ideal 


senator. Allen would have been a 
worthy successor of either of these 
great senators. It is likely that he 
failed to succeed one of them because 
his genius as a humorist overshad- 
owed his other qualities. It may be 
just as well, After all, one must fol- 
low the star of one’s destiny. 

His achievement was real. He did 
much to close “the bloody chasm.” 
He helped found and make the 
American Bar Association a non-sec- 
tional, non-partisan, influential and 
lasting institution. He earned the 
epitaph which is on the simple stone 
that marks his resting place: “John 
M. Allen: Gentleman, Patriot, Sage.” 

I have often wished that John 
Allen would find a worthy biog- 
rapher. I offer this encouragement. 
The brilliant British statesman and 
essayist, Augustine Birrell, wrote in 
his Life of Sir Frank Lockwood, the 
eminent English barrister whose de- 
lightful Sketch Book is a prized pos- 
session of many lawyers: “To write 
a short sketch of some one of bril- 
liant parts but obscure destiny, whose 
life’s story was ‘a fragment known to 
few’, who never had justice done to 
him, and over whose new-made grave 
a great silence brooded, would be (so 
at least I have often thought) an 
easy and delightful thing to do.” 
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Admission to the Bar: 


Survey of Present Requirements in the States 


by Eugene C. Gerhart + of the New York Bar (Binghamton) 


® Believing that many of our readers will be interested, and the young men and 


women in law school or at the threshold of the profession substantially aided, by 


a survey and statement of the present-day requirements for admission to the Bar 


in the various States, and particularly of the extent to which some of the requirements 


have been relaxed in some States in favor of veterans of World War Il, a member 


of the Board of Editors has made such a compilation. Reasons for especial interest 


n the subject were given in our September issue (page 904), where the considerations 


which enter into just and reasonable requirements and restrictions as to admission 


were also summarized. The present survey will be of help also to the deans and 


faculty members of law schools, who are consulted by law students as to prospective 


o1 potential locations for beginning the practice of law. 


A fundamental consideration is that admission to the practice of law is a privilege, 


not a right. As Sir Norman Birkett put it, “The profession of law exists in order that 


administration of justice shall be carried on,” and in order that clients and the com- 


munity shall be faithfully served. Some difficulty arises from the fact that young 


men and women are permitted to make great sacrifices of time and meager re- 


sources in order to prepare themselves for admission to the Bar and then are con- 


fronted with the need for finding a suitable opening and opportunity, possibly in 


the face of restrictions, reasonable in themselves, which may limit their areas of choice. 





®" Today an unprecedented number! 
of law students are pursuing studies 


which they hope will lead to their 
admission to the profession of law 


in some community of their choice. 
This World War II 
makes the admission requirements of 


aftermath of 


the various States a matter of great 
interest and importance to them and 
admitted and 


to lawyers already 


practicing. The admission require- 
ments are vital to returned veterans, 
many of whom left college or law 
school in 1941 or 1942 to spend three 
or four years in the service of their 
country.?, Today many of these men 
are married, have families to sup- 
port, and are anxious to get started, 
and started right, in their chosen 
profession. 

States have relaxed some- 
what their requirements in favor of 


Some 


those whose career in the law was in- 
terrupted or deferred by a military 
one. Others have made no changes 
Bar 


localities are 


whatever in favor of veterans. 


Associations in some 











1. For example, the statistics at Harvard Law 
School give the picture. The following table shows 
the registration figures for the student body for 
the past seven years. The figures for the past 
three terms are compiled as of June 23, Novem- 


ber 4, and March 1. See 60 Harv. L. Rev. 777 
May, 1947). 

1940-1941 . euine see 
yO). ; ee 814 
1942-1943. ena aee cals tera er 
1943-1944 ...... j S iicecudaee 102 
1944-1945 .. sein 4c 
1945-1946 ... -486 
ee TI ee ic wren eeke s 1450 
October, 1946 ..... 1767 
FOUR FI 5 ac cunucescvecerantensnes 1891 


2. The experience of the war years is graphi- 
cally demonstrated in a recent statistical report to 
the Board of Governors of the State Bar of Cali- 


fornia by the Committee of Bar Examiners of that 
State. See 22 Journal of the State Bar of California, 


296 (July-August, 1947) at page 302. The statistics 
for 1937-1946 follow: 


Number of Attorneys Admitted to Practice in California 


Bar Examinations 








Number Number Passing 
Year Number Admit'ed by Per Cent Attorneys Number Admitted Total 
Examined Examination Passed Examination on Mo‘ion — Admitted _ 
1937 939 375 40.0 49 seus 424 
1938 933 437 47.5 53 490 
1939 1025 341 aa 45 386 
1940 828 417 50.4 25 bows 442 
1941 742 326 45.0 27 ols 353 
1942 452 203 46.2 26 ee 229 
1943 344 116 34.3 31 147 
1944 356 141 39.6 85 P 226 
1945 436 153 35.3 78 231 
1946 849 276 32.5 145 137* 558 
*Number admitted without examination (Sec. 6060.5, B. & P. Code) 
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Admission to the Bar 


EUGENE C. GERHART 


reported to be considering the im- 
position of long-term residence re- 
quirements on candidates for admis- 
sion to the Bar. In at least one State, 
such restrictions have evoked unfa- 
vorable comment.’ The purpose of 
this article is to review the present 
requirements as to admissions to the 
Bar in the various States, without 
criticism or evaluation. Facta sunt 
potentiora verbis. 

tradition 
would allow a young man to be free 


An ancient American 
to build his business or career where 
he chooses. Do present State require- 
ments for admission to the Bar con- 
tain anything unreasonably repug- 
nant to this tradition, under present- 
day conditions as to the paramount 
rights of the public? 


Our Association's Standard 
Rules for Admission 


\s of September 1, 1921, the Amer- 
ican Bar Association adopted “Stand- 
ard Rules for Admission to the Bar.” 
Ihese have been followed in many 
States. They serve as a guide to what 
may properly be expected of a can- 
didate in the way of educational and 
legal qualifications. Briefly summar- 
ized, these rules require: 


(1) That every candidate be a grad- 
uate of a law school which com- 
plies with the following stand 
ards: 

(a) Requires two years of 
study in college as a pre- 
requisite to admission; 
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(b) Requires its students to 
pursue a course of full- 
time law study of three 
years’ duration; 

(c) Provides adequate _lib- 
rary facilities; 

(d) Has a sufficient number 
of teachers devoting their 
entire time to the school; 

(e) Is not operated as a com- 
mercial enterprise; 

(f) Is a school which, in the 
judgment of our Associa- 
tion’s Council of Legal 
Education and Admis- 
sions to the Bar possesses 
reasonably adequate fa- 
cilities and maintains a 
sound educational policy. 

(2) That every candidate should 
be subjected to an examina- 
tion by public autliority to de- 
termine his fitness. 

Schools meeting the above require- 

ments are designated as “Approved 

Law Schools.’ 


General Range of State 

Admission Requirements 

Instead of specifying the various pro- 
visions of each State’s admission reg- 
ulations,® a bird’s-eye view may be 
presented by outlining the range or 
extremes in each of the categories 
covered: 


A. Qualifications of Applicants 


Almost every jurisdiction limits 
admission to applicants who are citi- 
zens of the United States, twenty- 
one years of age. Some States (e.g., 
North Carolina) require State citi- 
zenship as well. Most States specify 
a period of residence of from three 
months (e.g., Alaska) to one year 
(Georgia). Most States require either 
three months or six months resi- 
dence. No previous residence is re- 
quired in Florida prior to the filing 
of the application for examination. 
Pennsylvania will be referred to later, 
as it has special requirements. 

Every State requires proof of good 
moral character. 


B. Registration and Application 


Several States require the registra- 
tion of the applicant at the time he 





For ex 
ample, New Jersey requires a “dec 
laration of intention” to be filed 
three years before a candidate ex 
pects to take the Bar examination 
California, three months after con 
mencing his legal studies. 


commences his law study. 


Applications generally require in 
formation concerning the candidate’ 
qualifications as to age, residence 
general education, term of study 
clerkship (if any), proof of good chai 
acter and related information. Forms 
for this purpose are usually supplied 
by the State Board of Bar Examiners 

An application or registration fe« 
is generally charged. For resident 
applicants, these fees are usually 
moderate. South Carolina charges 
$5; Vermont, $10. Twenty-five dol 
lars is a more common amount. Illi 
nois and Pennsylvania lead the list 
with $25 and $35, respectively, for 
resident applicants and $150 for at 
torney applicants who have been ad 
mitted in another State and apply on 
the basis of their “foreign” license. 
California likewise charges foreign 
attorneys a $150 registration fee. 


C. Clerkship 


Several States require a period of 
study in a law office as a prerequisite 
either to admission to the Bar exam 
inations or to practice. New Jersey 
requires an applicant to serve an 
office clerkship for three calenda 
years, before taking the Bar exam 
ination. Regular attendance in an 
approved law school for three years 
is allowed as a credit against that 
clerkship, not exceeding a maximum 
of twenty-four months in all. Penn- 
sylvania, Rhode Island and Vermont 
require a six months’ clerkship in 
the office of a practicing attorney ol 
the State. Most States have no such 
requirement. 


3. See the Report by a Committee of the Penn- 
sylvania Bar Association on Legal Education and 
Admission to the Bar, summarized in the Septem 
ber Journal (page 904). 

4. See 70 A. B. A. Rep. 458-61 (1945) 

5. Upon request, the West Publishing Co., St 
Paul Minnesota, furnishes complimentary copies 


of ‘‘Rules for Admission to the Bar.’’ This booklet 
contains the rules for Admission of the forty-eigh! 
States, the District of Columbia, the Territories 
the Phillipines, and the Virgin Islands. 
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ex SUMMARY OF PROVISIONS FAVORABLE TO VETERANS AS TO STATE REQUIREMENTS 
“4 FOR ADMISSION TO THE BAR 
1 ed 
ex 1 2 3 4 5 6 
ion Military Lowered Lowered Extended 
on Reduced Service or Educational Time for Reduced 
Residence included Eliminated or Law Study or 
Requirements in Time Examination Law Study or Bar Eliminated 
in Requirements Requirements Requirements Examination Fees 
ite’ 
a \labama.... No relaxing of requirements in any respect. 
“a AIEEE arp cis «eases ae: X 
ain, Arizond....... oa X ie 
; ATWO oe exc ne co a X os 
— California. . Xx X x 
lied Colorado..... X 
ers Connecticut... ... ay ta ee ee Box X 
fec Delaware.......... No relaxing of requirements in any respect. 
lent District of Columbia 
ally Florida...... 
rges Georgia.... cay, Ratan aire Seed ey ee ae X 
dol Hawaii.... No relaxing of requirements in any respect. 
: Idaho... No relaxing of requirements in any respect. 
Uli illinois... . rene x 
list Indiana. . i oe on) a att X 
for lowa.... No relaxing of requirements in any respect. 
at Kansas. . No relaxing of requirements in any respect. 
ad Kentucky. . . ee X 
on Louisiana. . X 
nse. Maine. .... ip Ae? X 
Jon Maryland. . . X x ja 
" Massachusetts. . 7 X 
Michigan. . . X X 
‘ Minnesota. . . eet Age: ; X X X 
Mississippi. No relaxing of requirements in any respect. 
rr Missouri. . . a Ee 
, Montana. Jai Pa dupes X 
— Nebraska. No relaxing of requirements in any respect. 
— Nevada....... — oe x 
Sey New Hampshire. No relaxing of requirements in any respect. 
an New Jersey...... ry he es . gk X 
dai New Mexico. No relaxing of requirements in any respect. 
am New York...... X X 
an North Carolina... . X 
-ars North Dakota. . . ; X 
hat ae ee eee ‘ e . ° . , ‘ xX 
ina Oklahoma... No relaxing of requirements in any respect. 
ath COIN ea 0s io 2 sess Ahan" 2 im 
Pennsylvania........ ee a dy A X X 
sare Philippine Islands. .... No relaxing of requirements in any respect. 
an Puerto Rico...... No relaxing of requirements in any respect. 
' of j Rhode Island. . X Pipes Is ; X X 
uch ( South Carolina .... X ——. 
South Dakota . X X 
’ Tennessee... ... by eres x 
FORGE. 08's sd eg X ; : X X 
‘enn- I cious No relaxing of requirements in any respect. 
pat Vermont........ No relaxing of requirements in any respect. 
Virgin Islands. . . No relaxing of requirements in any respect. 
Virginie.....).... : Xx Et 6 
a Washington....... ee er ei hae ‘ X 
et West Virginia. . No relaxing of requirements in any respect. 
eight Wisconsin. . . . No relaxing of requirements in any respect. 
ries Wyoming..... No relaxing of requirements in any respect. 
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Admission to the Bar 


D. General Education 


Arkansas requires no literary or 
law degree to entitle a candidate to 
take the Bar examination. Louisi- 
ana, South Carolina and Mississippi 
are among the few States which re- 
quire no more than a high school 
education of their candidates for an 
attorney’s license. The vast majority 
require two years of college training 
or, as it is frequently phrased, “Ev- 
ery applicant also shall have com- 
pleted one-half of the work accepted 
for a bachelor’s degree in a college 
approved by the Board, or other- 
have received an education 
equivalent thereto in the opinion of 
the Board.” 

Some of the law schools on the 
Approved List require as a prereq- 


wise 


uisite to admission to the law school 
itself that the student be a college 
graduate. Therefore, although a col- 
lege degree is not necessarily re- 
quired by a State’s admission rules, it 
is indirectly a requirement for candi- 
dates who get their pre-legal training 
at such an approved law school. 


E. Legal Education and Law Of- 
fice Study 


Arkansas is one of the few States 
which require no law degree as a 
prerequisite to taking the Bar exam- 
inations. Montana requires “two 
Most 


States require graduation from a law 


successive years” study of law. 


school or an “approved” law school 
which involves three academic years 
of legal study. New Jersey allows 
only twenty-four months’ credit, on 
its three-year clerkship requirement, 
for three academic years’ work at a 
law school. 

Part-time law school study, such 
as night law school work, generally 
is required for a longer period of 
time. In Iowa, a year of study in a 
part-time law school shall be con- 
sidered three- 
fourths years of study in a full-time 
law school. Wisconsin requires four 
years work in residence of candidates 
attending a night law school. 


the equivalent of 


Several States allow law office study 
Ver- 
three 
years of law office study equivalent 


in lieu of law school study. 


mont, for example, makes 
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to three years of law school study. 
Pennsylvania, Rhode Island 
Washington require four years study 
when pursued in a practicing law- 
yer’s office. Montana accepts two 
years study of law as sufficient. Ohio 
now refuses to accept a certificate 


and 


showing study of law under the 
supervision of an attorney preceptor. 

Many States, such as Minnesota, 
require every applicant to be a 
graduate of an approved law school. 
By “approved law school” is meant 
“such law school as is or may be- 
come approved by the Section of 
Legal Education of the American 
Bar Association.” Not infrequently, 
the local State university law school 
is specifically approved to the extent 
that its graduates are admitted to 
practice solely upon presentation of 
their diplomas without examination. 
This is the rule in Wisconsin, Mis- 
sissippi, South Carolina, Florida and 
West Virginia. 


F. Bar Examinations 


Applicants generally are required 
to take a Bar examination unless: 
(1) They are admitted upon 
diploma as the graduate of 
the local State university 
law school; or 

2) ‘They have been previously 
admitted in a “foreign” or 
sister State and are accepted 
on motion for admission. 

Bar examinations are held only 
once a year as in California and 
North Carolina, or as often as three 
times a year, as in New York. They 
may consist of a one-day session, as 
in Georgia; two days, as in Virginia; 
or three, as in Ohio and South Caro- 
lina. Examination fees are fre- 
quently charged the _ candidates. 
They are usually conducted under 
the supervision of the State Board 
of Bar Examiners. 


G. Admission to Practice 


New Jersey is the only State in the 
Union which classifies lawyers into 
two classes (attorneys and counsel- 
lors) and requires two separate ad- 
mission examinations, each of them 
lasting two days. Upon successfully 
passing his first two-day Bar exami- 


nation, the applicant in New Jersey 
is admitted as an attorney-at-law 
As such, he is entitled to practice 
in all Courts in the State of New 
Jersey except the highest Court; 
viz., the Court of Errors and Ap- 
peals. Admission to practice before 
the New Jersey Court of Errors and 
Appeals requires passing another 
two-day examination and admission 
as a counsellor-at-law. No attorney 
is eligible for the counsellor’s ex- 
amination ‘until he shall have re- 
sided in this State and_ practiced 

. as an attorney for the space of 
three years at least.” 

Within the Commonwealth of 
Pennsylvania, a person who has 
passed the State Bar Examination, 
and has been admitted to the Bar of 
the Supreme Court of the State can- 
not, under local rules of the County 
Courts, practice in any of the 67 
counties until he has been formally 
admitted to the Bar of the Courts of 
that county.® 

In each other State, a lawyer who 
has been admitted to the Bar of its 
highest Court has the privilege of 
practicing in any Court in that State, 
regardless of county lines. 


H. Admission of Attorneys from 
Other States 


Almost every State has provision 
for the admission of attorneys from 
“foreign” jurisdictions. The require- 
ments generally are that such attor- 
ney-applicants have been admitted 
to practice before the highest Court 
of the other State and have en- 
gaged in the active practice of law 
for a period of years, usually three 
or five. Florida and Rhode Island 
require ten years; Hawaii, ten years 
out of the eleven preceding the ap- 
plication and even then still requires 
an examination. There is usually a 
State residence requirement. Fre- 
quently the attorney-applicant is 
required to furnish a report upon 
himself prepared by The National 
Conference of Bar Examiners (Equit- 
able Building, Denver 2, Colorado); 
as, for example, in New York State. 

In some States, such as Texas, the 


6. Op. cit. 


supra note 3, page 2. 
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rivilege of admission of attorneys 
rom other jurisdictions is on a 
comity” basis; i. e., it is extended 
nly to attorneys from those States 
hich grant similar or reciprocal 
rivileges. New Jersey and Hawaii 
equire examinations of all candi- 
lates, lawyers and non-lawyers alike. 
Texas admits attorneys of sister 
states, who have practiced for less 
han ten years, on a temporary two- 
vear certificate. At the end of the 
\wo-year period, a license can be ob- 
tained upon recommendation of the 
Board of Bar Examiners. Oregon 
and a few other States have a similar 
provision. 

Most States will allow a foreign 
attorney to argue a case pro hac vice, 
sometimes with a comity require- 
ment, as, in Florida. In the Virgin 
Islands, the Judge of the District 
Court may grant any attorney of 
any State or territory or of any for- 
eign country permission to appear 
specially as attorney of record, in 
any case, in the District Court of the 
Virgin Islands. Idaho allows a for- 
eign attorney to appear pro hac vice, 
provided he associates himself with 
an Idaho resident practicing attor- 
ney who shall be personally present 
at all stages of the proceedings. 
Oklahoma has a similar requirement 
with a comity restriction. 

An outstanding fact about admis- 
sion to practice in a foreign juris- 
diction is the admission fee charged. 
Usually it is higher than the fee for 
resident applicants. Illinois, Calli- 
fornia and Pennsylvania charge $150. 
Ihe usual fee is about $100. Mon- 
tana and North Dakota charge only 
their regular fee of $20, while South 
Carolina limits itself to $10. For 
States, like West Virginia, 
which require an attorney-applicant 
to furnish a report concerning his 
past practice by the National Con- 
ference of Bar Examiners, a higher 
fee is justifiable, since the Confer- 
ence charges $25 for making its in- 
vestigation. 


those 


Most States require higher fees of 
“foreign” attorney-applicants and 


extensive practice in the sister State 
as prerequisites to admission on mo- 
tion, Ten years active practice and 


$150 appear to be the highest limits 
of these requirements. 


Relaxation of Admission Requirements 
for Veterans of World War Il 


On September 13, 1944, the House 
of Delegates of the American Bat 
Association, meeting in Chicago, 
adopted the following resolution,’ 
which had been presented by the Sec- 
tion of Legal Education and Admis- 
sions to the Bar: 


Be It Therefore Resolved, That the 
American Bar Association is opposed 
to movements that would relax o1 
tend to relax standards for admission 
to the Bar and that it reaflirms its 
endorsement of the established stand 
ards of the Association which specify, 
among other things, that all appli- 
cants should have had at least two 
years of college work, or its equivalent, 
as a condition to admission to law 
study; that they have been graduated 
from an approved law school offering 
a three-year course of full-time study 
or a four-year course of part-time 
study; and that they pass a Bar ex- 
amination; and 
Resolved Further, That the Ameri- 
can Bar Association urges the local 
and State Bar Associations, and all 
agencies which have power to de- 
termine admission requirements for 
the Bar, in those States that have 
not yet met the minimum require- 
ments of this Association, that they 
establish these requirements in their 
respective States; and that these sev- 
eral agencies in all of the States resist 
every movement aimed to relax the 
standards of admission to the Bar. 
The above resolution contains a 
recital to the effect that the Ameri- 
can Bar Association is firmly of the 
opinion that it is a disservice to re- 
turning veterans to provide them 
with “shortcuts” for admission to 
the Bar,’ since such “‘shortcuts” would 
tend to make possible and encourage 
admission to the Bar without proper 
preparation; that the lowering of ad- 
mission standards is against the pub- 
lic interest, which requires that only 
qualified persons be admitted to the 
Bar.® 

Many States have made some ef- 
fort to compensate law student vet- 
erans of World War II for some of 
the time lost from their professional 
life due to active service in the 
Armed Forces; and in the case of 
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Minnesota, for service in the Federal 

Bureau of Investigation. These ef- 

forts have taken various forms but 

may be categorized as follows: 

|. Residence requirements may 
be reduced for veterans who 
are citizens of the State, or 
who apply as attorneys al- 
ready admitted in another 
State. 

2. Time spent on active duty in 
military service may be in- 
cluded in computing time 
quired for clerkship or resi- 
dence, or, in the case of at- 
torney-applicants for admis- 
sion from sister States, for the 
required period of active 

legal practice. 

3. Lower passing grades may be 
provided for veterans taking 
Bar examinations, or the tak- 
ing of the Bar examination 
waived entirely. 

1. Lower standards may be set 
for pre-legal and legal study, 
or an accelerated pre-legal or 
legal study or clerkship ac- 
cepted. 

5. The time within which to 

complete legal study or to 

take Bar examinations may 
be extended. 

Reduction or elimination of 


application, examination or 
license fees charged to appli- 
cants for admission may be 
provided. 

The chart appended to this article 
summarizes in a general way the na- 
tional picture on concessions to vet- 
erans, State by State.19 It appears 
that all but nineteen of the States, 

7. 69 A. B. A. Rep. (1944), pages 186-87; 
30 ABAJ 710; December, 1944. 

8. This whole subject is treated in detail by 
Professor Laurence W. DeMuth of the University 
of Colorado in an article entitled ‘Concessions to 
Veterans in the Matter of Bar Admissions,’ 19 
Rocky Mt. L. Rev. 391 (1947). Professor DeMuth 
was Adviser to the Section of Legal Education and 
Admissions to the Bar of the American Bar 
Association. 

9. For an appraisal of the work of the Coun- 
cil of the Section of Legal Education and Admis- 
sion to the Bar of the American Bar Association, 
see DeMuth, supra note 8, at pages 391-92 and 
394-95. 

10. It is important that anyone who is inter- 
ested in the exact terminology of such requirements 
or concessions in rules shall secure a copy of the 
rules of the State in which he is intersted. These 
rules will generally be supplied upon a request 
made to the Clerk of the appropriate State Su- 
preme Court or the State Board of Bar Examiners. 
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territories and the District of Colum- 
bia have made some concessions to 
veterans of World War II." It can 
be concluded that these relaxations 
in favor of veterans have not resulted 
in any wholesale reduction of ad- 


mission standards.!? 


Restraints on Admission 
to the Bar in States 


As appears from a study of conces- 
sions to veterans, many States are in- 
terested in favoring native sons; as, 
for example, by eliminating the re- 
quirement of a Bar examination in 
case of graduates of the State univer- 
sity law school. This same favori- 
tism, either to residents of the State 
or to the lawyers already practicing 
therein, is demonstrated in the re- 
quirements for admission of “‘for- 
Higher admission 
Hawaii does not 


eign” attorneys. 
fees are the rule. 
encourage admission on motion, and 
New Jersey does not allow it at all. 
Hawaii requires ten years of active 
legal practice out of the eleven years 
preceding an attorney’s application 
for examination and admission. In- 
creasing the period of the State resi- 
dence requirement is an obvious 
means of favoring State residents 
and of restricting the number of ad- 
missions to the Bar. 


Quo Vadimus? 


Few will question the wisdom of 
high standards for admission to the 
Bar. The outstanding accomplish- 
ments in this direction of the Ameri- 
can Bar Association, particularly the 
Council on Legal Education and Ad- 
mission to the Bar, merit high praise. 
In keeping high the standards and in 
supervising the admission of quali- 
fied candidates who possess educa- 
tion, character and competence, the 
Bar acts in the interests of the public 
as well as the profession. 

The American Bar Association can 
and does act as the National medium 
through which the opinions of the 
bench, the lawyers, and the law 
schools, are crystallized, formulated 
and recommended. But the initia- 
tive, the administration, the gather- 
ing of experiences, must come from 
the States and localities—from the 
profession as a whole, not “from the 
top down.” 

Few, if any, American lawyers 
would approve of admission require- 


ments that were designed primarily 
to stifle competition or were used as 
a means of arbitrarily keeping lega! 
business for those already admitted 
Competition—even among lawyers 

has been an ancient American tradi 
tion. 

As it is the duty of State and local 
Courts and Bar Associations to help 
maintain and administer high stand 
ards for admission to the Bar, it is 
equally their duty to oppose formal 
restraints that would bar or impede 
admission for reasons essentially self- 
ish. A balance has fairly to be struck 
between the various proper consider- 
ations. Young men today, particular- 
ly those who recently laid aside their 
uniforms after serving their country 
in war, will be quick to detect the 
form from the substance in rea- 
sonable requirements for admission. 
There are many imponderable fac- 
tors which it would be unsafe to gen- 
eralize or make evaluations. The 
paramount public interest should be 
put and kept first and most in mind. 





11. These nineteen include Alabama, Dela- 
ware, Hawaii, Idaho, lowa, Kansas, Mississippi, 
Nebraska, New Hampshire, New Mexico, Okla- 
homa, Philippine Islands, Porto Rico, Utah, Ver- 
mont, Virgin Islands, West Virginia, Wisconsin 
and Wyoming. 


12. “‘A recapitulation would indicate that the 
post-war assault on the standards of legal educa- 
tion and the bar either has not materialized or 
has been repulsed without difficulty. A majority 
of the concessions made to veterans have been 


“An Excellent Selection’ 


(An editorial in the Toronto Globe 
and Mail for September 9) 
® The Canadian Bar Association has 
been justly criticized for its failure 
to speak out against infringements 
on the civil liberties of the Canadian 
people. It is therefore gratifying to 
note that the new president of the 
Association is Mr. John Thomas 
Hackett, Member of Parliament for 
Stanstead, and King’s Counsel. Dur- 
ing the last session of Parliament, 
Mr. Hackett delivered one of the 
most stirring speeches of the session 
on the sacredness of human rights, in 
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connection with the Government's 
shameful treatment of the Japanese- 
Canadian minority, It may be ex- 
pected, in view of the sentiments so 
finely expressed on that occasion, 
that the Association’s executive will 
be more aggressive in pursuing this 
question. 

It is proposed that the Association 
survey Federal and Provincial stat- 
utes for examples of executive in- 
terference with the liberty of the 
subject, and that the Provincial As- 
sociations give detailed consideration 
to the provisions of a proposed Bill 





based upon a sympathetic understanding of their 


problems as a class and are not even a threat 
to the increasingly sound foundation on which 
the bar is building itself.’ DeMuth, supra note 8, 
at page 394. 

Author's Note: At the Cleveland Meeting of 
our Association Dean Griswold reported that this 
Fall Harvard Law School has an enrollment of 
more than 2100 students, 93 per cent of whom 
are World War Il veterans. During the year 
1948 it is anticipated that about 1000 persons 
will be graduated from the School. 


of Rights for Canada. In the case 
of the former project, Mr. Hackett 
will undoubtedly bear in mind the 
continuance of the notorious Pad- 
lock Law on the statute books of his 
native Province. In every Province, 
excessive powers without counter- 
balancing restraints have been given 
to boards and bureaucrats. Mr. Hack- 
ett will deserve well of his fellow- 
Canadians if he is able to bring these 
things to light, and give leadership 
through the influential Associa- 
tion he heads, toward having them 
changed. 
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More About Pensions for Partners: 


A Better Solution Than Pension Plans? 


by Harry J. Rudick + of the New York Bar 


* In our April issue (page 302), John R. Nicholson, of the 
“-hicago Bar, Chairman of the Committee on Non-Corporate 
Forms of Doing Business, in our Association's Section of Corpo- 
ation, Banking and Mercantile Law, contributed at our request 
in article which sought to deal remedially with the highly 
nequitable position occupied, under the federal tax laws, by 
awyers and others engaged in professional practice or un- 
ncorporated businesses. (Nicholson, ‘Pensions for Partners: 
Tax Laws are Unfair to Lawyers and Firms,’ 33 A.B.A.J. 302; 
April, 1947.) 

The Board of Editors had been giving attention to these 
problems, in the interests of our members, for some months, 
and were endeavoring to obtain opinions and advice as to 
possible relief and remedy. We stated in connection with Mr. 
Nicholson's article that we expected to supplement it in an 
early issue. 

Meanwhile, several of the active workers in our Section of 
Taxation have also been thinking and working on the problem. 
A result, as we understand it, is Mr. Rudick's present article, 
which joins in the effort to find and suggest some adequate 
and acceptable relief from the inequities. Mr. Nicholson then 
comments on Mr. Rudick’s proposal. Neither of these earnest 


lawyers suggests that his own plan offers the only road to 
remedy. We venture no present choice between their plans. 
Through the publication of these and other articles in the 
Journal, we hope that a satisfactory and workable plan can 
be devised and put into effect, by the Congress or by the 
taxing authorities, which will result in substantial relief for 
lawyers, for the members of other professions, and for others 


doing business under non-corporate forms. 


The basic problem, of course, is the high cost of government 
and the consequent maintenance of high and oppressive taxes 
in a time when living costs and office expenses have gone so 
sharply up. If the costs of government were reduced, taxes 
could be lowered. If the incidence of taxes could be lessened, 
the inequities of the present treatment of the members of pro- 
fessions and unincorporated forms would be less onerous and 
ruinous. With taxes kept at their present high levels, the unfair 
treatment of lawyers and others needs to be rectified. With 
two great Sections of our Association hard at work on the 
practical problem of relief, our members may reasonably hope 
for agreement on a plan and for concerted efforts to obtain 


the acceptance of it. 








® In the April issue of the JOURNAL,' 
John R. Nicholson, of the Illinois 
Bar, ably presented the plight of the 
lawyer in individual or partnership 
practice who attempts to build up 
a modicum of financial security for 
himself and his family. Excluded 
from the benefits of social security 
coverage and precluded (by reason 
of the unavailability of the corporate 
form of carrying on his practice) 
from participation in employees’ 
pension and_ profit-sharing plans 


which enjoy special income tax bene- 
fits, a lawyer or other professional 
man who is self-employed, even one 
with a large income, simply cannot 
accumulate a competence for him- 
self and his family.2 In this he is 
at a distinct disadvantage as com- 
pared to an individual who finds it 
possible to operate his business in 
corporate form. The latter, by rea- 
son of the fact that he can assume 
the status of an “employee” (of his 
corporation), may, as Mr. Nichol- 


son points out, obtain both social 
security coverage and participation 
in the benefits of a pension or profit- 
sharing plan for employees. Such 
participation has the effect of de- 
ferring a part of his taxable income*® 





1. Nicholson: ‘Pensions for Partners: Tax Laws 
Are Unfair to Lawyers and Firms,"’ 33 A.B.A.J. 302; 
April, 1947. 

2. For a popularized statement of the problem, 
see Silverson: ‘A New Tax Proposal,"’ 44 American 
Mercury 345 (March, 1947). Mr. Silverson’s sug- 
gested solution is discussed infra. 

3. The employer's contributions to the em- 
ployees’ trust are not included in the taxable in- 
come of the employee for whose benefit they are 
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to years when the individual will 
presumably have passed the peak of 
his earning-power, and so the in- 
come will fall into lower income tax 
brackets. 

Mr. Nicholson seems to think that 
the problem can be solved, at least 
in part, by allowing partners and 
sole proprietors to include them- 
selves as beneficiaries of pension and 
profit-sharing plans which are ex- 
empt from tax under Section 165 of 
the Internal Revenue Code and con- 
tributions to which are deductible 
under Section 23(p). It is my pur- 
pose to point out herein that the 
remedy suggested by Mr. Nicholson 
would not attain his objective; also, 
to offer an alternative proposal 
which I believe would accomplish 
to a substantial degree the desirable 
aim of permitting a taxpayer who 
earns his income to achieve a meas- 
ure of security for himself and his 


family. 





Concerning the Author: Harry J. 
Rudick was born and educated in New 
York City and has practiced law there 
since 1927. He has been a member of 
our Association since 1942. He was for- 
merly Chairman of the Taxation Com- 
mittee of the Association of the Bar of 
the City of New York and has written 
many law review articles on taxation. He 
is also a Professor of Law at New York 
University's School of Law and a member 
of the firm of Lord, Day & Lord. 
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Why the Nicholson Plan Is 

Not a Satisfactory Solution 

Section 165 (a) of the Code as it now 
stands, which exempts from income 
taxation certain trusts for the 
benefit of employees, contains re- 
strictions designed to assure broad 
coverage of employees and to pre- 
vent discrimination in favor of 
certain classes of employees, among 
whom are employees who are 
also proprietors (shareholders).* The 
Commissioner of Internal Revenue 
has indicated that the requirement 
of non-discrimination is not. satis- 
fied if the employer contributions 
from employee 
contributions) to an 


(as distinguished 
employees’ 
trust which are for the benefit of 
employee-proprietors (stockholders) 
owning, directly or indirectly, more 
than 10 per cent of the voting stock 
of the company, exceed 30 per cent 
of the total employer contributions.® 

Application of this 30 per cent 
rule to law partnerships or to law- 
yers practicing alone would, except 
possibly in the case of the very larg- 
est law firms, so limit the benefits 
which could be enjoyed by the pro- 
prietors as to render the use of an 
employees’ pension plan impractic- 
able. For example: Assume a firm 
consists of Partners A, B, C and D 
and that their respective shares of 
the firm’s profits are $50,000, $20,- 
000, $15,000 and $15,000. Assume 
further that the firm has ten eligible 
employees whose aggregate salaries 
amount to $50,000 and that the 
firm’s contributions with respect to 
these ten eligible employees amount 








The contributions with 
the would be 
limited under the 30 per cent rulk 
to $3000 for all 
which is absurdly low in compari- 


to $7000. 
respect to partners 


four, an amount 
son with their earnings, and which 
is obviously insufficient to provide 
adequate pensions for the partners. 
The latter would presumably be the 
older people in the office, and the 
contributions for their benefit would 
therefore have to be correspondingly 
greater in order to provide retire- 
ment benefits proportionate to those 
provided for the younger men in 
the office. 


Doubtful Benefit Obtained by 
Treating Partnership as Corporation 
Even in the case of the largest firms, 
it is doubtful whether treating a 
partnership like a corporation for 
purposes of Section 165 would be 
of any benefit. The 30 per cent rule 
is merely a general limitation. It 
does not mean that any plan which 
the cent test 
would necessarily meet the statutory 


meets exact 30 per 
requirement of non-discrimination. 
Such a plan could still be looked on 
For example: 
Assume a firm composed of fifteen 


as “discriminatory.” 


partners, no one of whom is entitled 
to as much as 10 per cent of the 
earnings. Such a firm would not be 
within the 30 per cent rule; but if, 
as is likely to be the case, the con- 
tributions on behalf of eligible em- 
ployees are small in comparison with 
the contributions on behalf of the 
partners, it might well be held that 
such a plan was not essentially “an 





made. Instead, the pensions or other benefits pur- 
chased by the employer's contributions are tax- 
able to the employee in the years (generally after 
attaining age 65) when actually distributed to him. 
Benefits received by surviving beneficiaries of the 
employee are also taxable at the time of receipt. 
Editor's Note: See, further, an article by Maurice 
Dekoven, of the New York and Illinois Bars, on 
Pension Plans for Unincorporated Businesses,’ 
(Taxes, July 1947), in which it is indicated that 
in some circumstances the long-run advantage 
may be with the sole proprietor purchasing an- 
nuities out of taxable income, over the sole 
stockholder-officer covered by his company's pen- 
sion plan. Such a result could not be of universal 
application; in any case a computation would 
have to be made to determine the effect pro- 
duced in that individual's particular tax bracket. 

4. Section 165(a) grants exemption to certain 
employees’ trusts which meet the requirements 
specified therein. Subdivision 4 of the subsection 
requires that the ‘‘contributions or benefits pro- 
vided under the plan do not discriminate in favor 


of employees who are officers, shareholders, per 
sons whose principal duties consist in supervising 
the work of other employees, or highly compen- 
sated employees.'’ Subsection (b) provides the 
method of taxing the beneficiaries of trusts exempt 
under Section 165(a). Subsection (c) provides the 
method of taxing the beneficiaries of employees’ 
trusts not so exempt. 

5. 1.T. 3674, 1944 C.B. 315; 1.T. 3675, 1944 C.B. 
316; I.T. 3676, 1944 C.B. 317. ‘‘Apparently the 
selection of 30% as a limit is based on the theory 
that between 14.5% and 25% of the income of 
corporations in the upper tax brackets is the sum 
available for dividends after payment of taxes, etc. 
The arbitrary 30% figure used in the rule is in- 
tended as a liberal extension of the 25% figure. 
Presumably, one of the objections to a contribution 
for stockholders in excess of this figure is that it 
would amount to a discriminatory contribution in 
the nature of a distribution to shareholders on 
which no income tax will have been paid by the 
corporation.’’ Prentice-Hall Pension and Profit Shar- 
ing Trust Service, Par. 4090. 
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iployees’ trust” but was rather a 
oprietors’ trust and hence not 
thin the intent of Section 165.° 
Che problem could, of course, be 
proached by enacting new provi- 
ms? which would be applicable 
ly to partnerships and individuals 

in sole practice and which would be 
ndidly for the benefit of the pro- 
ietors. But, like the existing situa- 
on, such an approach would not be 

‘ir to the millions of employed 

rsons who do not participate in 

nployees’ trusts. Many lawyers fre- 
juently overlook the point that in 
spousing a tax exemption or priv- 
ege for one group of clients, they 
iay be doing a disservice to all their 
ther clients unless the exemption 

1 privilege sought is one which 

ierely equalizes the situation of the 
sroup for which relief is asked with 
that of all other taxpayers. Assum- 
ing that a certain amount of revenue 
ust be raised by taxation, a reduc- 
tion of the burden on one group 
of taxpayers must of necessity be 
made up by the imposition of addi- 
tional burdens on all or some other 
taxpayers. 

In the interest of social policy,® 
the income tax law encourages the 
establishment of trusts for the bene- 
fit of employees by granting them 
special tax privileges at the expense 
of taxpayers who are not benefici- 
aries of such trusts. In so far as 
persons in the latter group who do 
not earn their income are concerned, 
the resulting discrimination is justi- 
lied on grounds of public policy, but 
it is not justifiable in so far as it 
disadvantages those in the latter 
group who do earn their income. 
If the situation is to be corrected, 
it seems advisable to adopt provi- 
sions which will not thwart the so- 
cial policy but which will at the 
ame time eliminate rather than 
nerely minimize the discrimination 
vhich now exists as between differ- 
nt types of earners. I believe that 
the following proposal will do this: 


Alternative Proposal to Enable 
Building of Financial Security 
it is suggested that there be allowed 
‘is a deduction from gross income 
hat part of any taxpayer’s earned 





net income, not to exceed 15 
per cent of such income or $7500, 
whichever is smaller, which is set 
apart by him in a separate fund that 
will make it possible for him to 
build up financial security for him- 
self and his family. Like the income 
from a Section 165 employees’ trust, 
the income from this fund should 
be exempt from tax; but distribu- 
tions from the fund would be tax- 
able to the earner or his surviving 
family (spouse and children) when 
withdrawn from the fund. It should 
further be provided that upon the 
death of the earner, the undrawn 
balance of the fund must be used 
to purchase annuities for the bene- 
fit of a member or members of the 
decedent’s family.® 

To equalize the situation of those 
individuals who are participants in 
an employees’ trust and those who 
are not, the deduction allowed for 
amounts set apart in such a fund 
should be limited to the difference 
between the maximum deduction 
otherwise allowable for such 
amounts and the amount of any 
employer contributions on behalf 
of any individual. For example: 
If an individual’s maximum annual 
deduction for amounts set apart in 
such a fund is $5000 and the annual 
amount contributed for his benefit 
by his employer to an employees’ 
trust is $2000, such an employee 
would be allowed a deduction of 
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$3000 for amounts set apart in such 
a fund. 

Each individual who took advan- 
tage of the allowance would be re- 
quired to file annually with his re- 
turn a statement of the assets in the 
fund at the beginning of the year, 
the income or deductions from such 
assets, and the amounts contributed 
or withdrawn from the fund during 
the year. 


Provisions to Make Plan 

Feasible for Older Persons 

In order to make the plan feasible 
for persons who have now reached 
an age where even under the pro- 
posal it is no longer possible for 
them to save a sufficient amount to 
permit retirement at the age of sixty- 
five (because of the limitation on 
the amount deductible), it is sug- 
gested that the limitation be relaxed 
during the next twenty-five years for 
persons who are now older than 
forty. For such persons the follow- 
ing increase in the amount deduct- 
ible is suggested: 


Percentage of 
Age Earned Income Dollars 


Persons 41-45 20 8,500 
(now) 46-50 25 9,500 
51-55 30 10,500 
56-60 35 11,500 
61-64 40 12,500 


The definition of earned income 
formerly contained in the Code! 
should be revived, except that the 





6. There are other difficulties beside the 30 per 
cent rule which would be encountered by a law 
partnership in conforming to the requirements of 
Section 165; e.g., coverage requirements and dura- 
tion requirements. 

7. A general relaxation of the 30 per cent rule 
would be out of harmony with the purpose of the 
statute. 

8. Report of Ways and Means Sub-Committee, 
75th Cong. 3rd Session; House Rept., January 14, 
1938, page 48. 

9. If the decedent earner failed to direct appli- 
cation of the fund to the purchase of annuities for 
his surviving wife and children, the fund should be 
taxable to his estate as income of the estate's first 
taxable yeor. Otherwise, if the surviving family 
did not actually need the fund, taxation of it would 
be postponed for too long a time. As in the case 
of income covered by Section 126, a deduction 
should be allowed the surviving family for estate 
tax paid on the accumulated fund. 

10. Section 25(a) 4 of the Code, which was re- 
pealed by Section 107 of the Revenue Act of 1943, 
is as follows: 

**(4) Earned income definitions.—For the pur- 
poses of this section— 

“(A) ‘Earned income’ means wages, salaries, 
professional fees, and other amounts received as 
compensation for personal services actually ren- 


dered, but does not include any amount not in- 
cluded in gross income, nor that part of the com- 
pensation derived by the tax-payer for personal 
services rendered by him to a corporation which 
represents a distribution of earnings or profits 
rather than a reasonable allowance as compensa- 
tion for the personal service actually rendered. In 
the case of a taxpayer engaged in a trade or 
business in which both personal services and cap- 
ital are material income producing factors, a 
reasonable allowance as compensation for the 
personal services actually rendered by the tax- 
payer, not in excess of 20 per centum of his share 
of the net profits of such trade or business, shal! be 
considered as earned income. 

**(B) ‘Earned income deductions’ means such de- 
ductions as are allowed by section 23 for the pur- 
pose of computing net income, and are properly 
allocable to or chargeable against earned income. 

“(C) ‘Earned net income’ means the excess of 
the amount of the earned income over the sum of 
the earned income deductions. If the taxpayer's 
net income is not more than $3,000, his entire 
net income shall be considered to be earned net 
income, and if his net income is more than $3,000, 
his earned net income shall not be considered to 
be less than $3,000. In no case shall the earned 
net income be considered to be more than 
$14,000.*° 


October, 1947 * Vol. 33 1003 










provision limiting earned net in- 
come to $14,000 and the provision 
making the first $3000 of net income 
earned net income should be de- 
leted.1! 


Advantages of This Proposal 

Are Outlined 

1, It provides a workable differen- 
tial in favor of earned income. Such 
a differential is justifiable on the 
grounds of fairness and desirable 
social policy.!? One who renders serv- 
ice contributes more to the com- 
munity than one who passively re- 
ceives investment income. 

2. It provides a measure of aver- 
aging annual income. An approach 
to averaging is already in effect for 
business income, through operation 
of the loss carry-forward and carry- 
back provisions.'* The chief reason 
for not extending the averaging 
principle to earned income has been 
the difficulty encountered in devis- 
ing a system which will be workable 
from the administrative viewpoint 
and desirable from a social and eco- 
nomic viewpoint. Many students of 
tax policy have been advocating the 
adoption of an averaging system 
which would mitigate inequalities 
now suffered by persons with fluctu- 
ating incomes, as a result of the 
imposition of progressive rates on 
the income of a relatively short ac- 
counting period; but to date no one 
has come forward with a method 
which would meet with general sat- 
isfaction.14 

3. It reduces the tax differential 
which now favors the person who 
may carry on his trade or business 
through a corporation, as compared 
with the person who cannot so con- 
duct his business affairs. 

4. It reduces the tax differential 
which now favors taxpayers who are 
beneficiaries of Section 165 em- 
ployees’ trust, as compared with those 
employees who do not participate 
in such a plan and with the self- 
employed; also the differential be- 
tween persons entitled to the bene. 
fits of the Social Security Act and 
other persons who render services 
but are not entitled to such benefits. 

5. It will provide a tremendous 
source of funds for new investment. 
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Most of the authoritative commenta- 
tors on tax policy are generally 
agreed that to aid in maintaining 
a stable economy and a high level of 
employment, the tax system should 
at the same time encourage both in- 
vestment and consumption. Many 
spokesmen for the industrial class 
stress the investment factor, while 
the spokesmen for the labor organi- 
zations emphasize the consumption 
factor. In fact, they are both right. 
Measures to stimulate investment 
will not attain their objective unless 
the purchasing power of the masses 
is also enlarged to enable the masses 
to purchase the products of increased 
investment, and measures to stimu- 
late consumption will only reach 
their goal if persons are encouraged 
to invest and increase production of 
the things that people want to con- 
sume, Without such an increase the 
prices of goods which consumers 
want will increase so that in the end 
the masses’ purchasing power, in 
terms of goods as distinguished from 
dollars, will not have been increased. 

6. It will provide’ a reservoir of 
purchasing power which will con 
stitute a bulwark against a period of 
declining national income. Converse- 
ly, in a period of rising national in- 
come, less will be spent on consump- 
tion, In either case, the plan would 
supply a stabilizing factor in the 
economy. 


Consideration of Two Objections 

to the Alternative Proposal 

So far as the writer can see there are 
only two objections which may be 
made to the proposal: (1) That it 
entails an increase in administrative 


burden; and (2) That adoption of 
the plan would involve a cost in 
terms of revenue and would thus 
prevent reduction of tax rates to as 
great an extent as might otherwise 
be possible. 

To dispose of the second argu- 
ment first: It does not seem probable 
that the cost in revenue would be 
prohibitive. It is believed that the 
annual original revenue cost would 
surely not exceed one billion dol- 
lars,1° and that this cost, which is 
only about 214 per cent of total gov- 
ernment revenues, would be made up 
in large measure by increased col- 
lections in subsequent years when 
withdrawals from the private retire 
ment funds took place. Under the 
proposal, no income escapes tax. 
Taxation is merely deferred. Further- 
more, if taxes in the aggregate are 
to be reduced, the reduction should 
first be applied to the removal of 
inequities in the tax structure and 
only if after such removal there still 
remains an available area of reduc- 
tion should the rates be reduced. 

As to the first objection, (that is, 
an additional administrative bur- 
den), admittedly the segregation of 
the fund from the taxpayer’s other 
assets and the preparation of annual 
schedules showing its composition 
and changes will undoubtedly entail 
a considerable amount of paper- 
work for a large percentage of in- 
dividual taxpayers and for the Treas- 
ury personnel in auditing the re- 
turns of such taxpayers. However, 
this is not a high price to pay for 
the advantages which are inherent 


in the proposal. 





11. If it were considered desirable to reduce 
to a very large degree the administrative burdens 
in connection with the proposal, it could be pro- 
vided that the first $3000 of earned net income 
should be excluded from the base upon which the 
deduction is computed. Such a provision would be 
justifiable on the grounds (1) That the allowance 
is of little or no real benefit to those with earned 
net incomes below $3000 since such persons are 
not, as a practical matter, able to save enough 
out of their earnings to accumulate a sum which 
would permit their retirement, and (2) That for a 
large percentage of the working population, the 
first $3000 of earned income is already covered 
by the social security provisions. It is to be hoped 
that in time to come social security provisions will 
be broadened to include agricultural and domestic 
workers and the self-employed. 

12. Ways and Means Committee Report on 1924 
Revenue Act, 68th Cong. Ist Sess., H. Rept. 179, 
pages 6, 78. Senate Finance Committee Report on 


1924 Revenue Act, 68th Cong. Ist Sess., S. Rept. 
398, pages 7-8. See, also, testimony of John Hanes 
before Ways and Means Committee on H.R. 1, 
1947. 

13, It is generally agreed that the carry-back 
provisions should be eliminated and the carry- 
forward provisions extended to five or six years 

14. All of the methods which have come to the 
attention of the writer have serious shortcomings. 
Either they are unworkable from the administrative 
viewpoint, or they have undesirable social and 
operational consequences. Of those suggested, the 
least objectionable is that of Professor Groves and 
the late Henry Simons. See Groves: Production, 
Jobs and Taxes (1944), pages 84-87. 

15. To the extent that the funds remain in cash 
or safe investments. 

16. It is certain that a large proportion of eli- 
gible taxpayers would not or could not take ad- 
vantage of the proposal. 
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It is true that the proposal will 
ot insure a retirement fund for the 
uner or security for his family; the 
und may be invested in speculative 
operty rather than government 
sonds or annuities or other safe in- 
vestments. Further, the fund 
ve withdrawn and spent. However, 

if it is spent, the expenditure will 
wdinarily be a needful one, and the 
sroposal will at least afford an op- 

portunity for the accumulation of a 

retirement fund, something 

which does not now exist.17 


may 


sate 


Comparing the Submitted Plan 

to That of Harry Silverson 

Che proposal made herein is in most 
of its purposes no different from one 
made to the Senate Finance Com- 


mittee in its consideration of the ill- 
fated H. R. 1 of 1947 (and again to 
the Ways and Means Committee in 
the hearings which were recently ad- 
journed until November) , by Harry 
Silverson, of the New York Bar. Nor, 
with one very important exception, 
is the present proposal very different 
in its operation from Mr. Silverson’s 
proposal. However, that one excep- 
tion calls for the rejection of Mr. 
Silverson’s proposal. 

Mr. Silverson in his testimony be- 
fore the Ways and Means Committee 
summarized his proposal as follows: 


Permit every taxpayer to form what 
amounts to his own little pension fund. 
Let him take up to a fixed percentage of 
his earned net income—I suggest a max- 
imum of 25 per cent but no more than 
$10,000 in any one year—and invest such 


Mr. Nicholson Comments on Mr. Rudick’s 


Plan and Replies to His Strictures 


® At our Association’s meeting in 
\tlantic City last October, several 
members of our Section of Corpora- 
tion, Banking and Mercantile Law 
were impressed with the fact that 
puts forth 
great efforts on legal problems di- 
rectly concerning the public, it was 
doing less than it could and should 
for legitimate interests of its own 


while the Association 





Concerning the Author: An IIlinoisian by 
birth, John R. Nicholson was educated 
at Amherst College and the University of 
Michigan Law School, from which he 
received his LL.B. degree in 1916, the 
same year in which he was admitted to 
the Illinois Bar. He has been in general 
civil practice in Chicago for thirty-one 
years. He is senior partner in Nicholson, 
Nisen & Packard and Chairman of our 
Association's Committee on Non-Cor- 
porate Forms of Doing Business within 
the Section of Corporation, Banking and 
Mercantile Law. 





members and others similarly situ- 
ated. We believed that the partner’s 
position today under the federal in- 
come tax laws is flagrantly unfair. So 
it was agreed that my Committee on 
Non-Corporate Forms of Doing Busi- 
ness would devote itself to a study of 
the problems in the hope of finding 
some way of relief for our Associa- 
tion’s members, as well as for the 
many other citizens engaged in a 
profession or economic enterprise 
under a non-corporate form. 

As our Committee went ahead 
with its work along these lines, I 
convinced that 
what we sought in relief was fair and 


became even more 
just and greatly desired by the many 
individuals for whom we were “‘act- 
ing’. It seemed to us that one of the 
first steps was to stimulate the inter- 
est of these individuals. This conclu- 
sion led me to write the article in 
your April issue (page 302). This 
was to be the opening gua in ow 
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amount in a special type of non-assign- 
able, low or no interest-bearing United 
States government bond. The amount so 
invested, within the maximum permitted, 
would constitute an exclusion from gross 
income, 

When the taxpayer decides to cash a 
bond in some later year, the proceeds 
would be includible in income at that 
time. Any bonds still on hand at date of 
death could be cashed by a named bene- 
ficiary or other successor who would be 
required to pay the tax. This latter treat- 
ment is not novel. Section 126 of the In- 
ternal Revenue Code requires the recip- 
ient from a decedent of previously un- 
taxed income to pay the tax. And the 
pension trust provisions similarly re- 

(Continued on page 1067) 


17. If it were felt that the safety of the funds 
was a more important public consideration than 
investment stimulus, the law could require that the 
funds be invested in annuity or retirement income 
contracts or in investments which are legal for 
trustees 


campaign—the first step forward in 
gaining a united effort and interest 
in what we sought to accomplish. 

The reaction and response con- 
vinced me that I was right in believ- 
ing that our work was along lines 
desired by the profession. Highly 
gratifying letters of approval and 
agreement were received by me from 
attorneys all over the country—many 
of them men whom I have never had 
the pleasure of meeting. From the 
outset, my Committee has realized 
and fully appreciated that what we 
are dealing with makes desirable 
complete cooperation on our part 
with the Tax Section of the Associa- 
tion. For this reason I have corres- 
ponded extensively with Chairman 
Sutherland and other members of 
that Section. To gain their active co- 
operation has always been one of my 
primary efforts. 

With the foregoing “background” 
in mind, I truthfully say that my 
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JOHN R. NICHOLSON 


major reaction to Mr. Rudick’s art- 
icle is one of satisfaction, It indicates 
to me that the Tax Section is show- 
ing some real interest in the welfare 
of partners and individual propri- 
etors. Since tax relief for these peo- 
ple has been my Committee’s hope, 
rather than the pushing through of 
any particular plan, Mr. Rudick’s 
contribution brings added support 
to our cause. 


Sincere Hopes That a Practical Plan 
Can Be Evolved and Supported 


The suggestion in my April article 
that pensions be made available to 
partners or individual proprietors 
was never intended to be a panacea 
for all the troubles we believe to ex- 
ist. We now have at least three pro- 
posed solutions—mine, Mr. Rudick’s, 


and that of Mr. Silverson (44 Ameri- - 


can Mercury 345). Publication of 
Mr, Rudick’s article should stimu- 
late even more interest in this sub- 
ject. I sincerely hope that the result 
may manifest itself in the appear- 
ance of more and better plans for 
relief than have heretofore been 
suggested. In such a way can the 
thoughts and ideas of all become evi- 
dent and familiar. The end result, I 
hope, will be their crystallization in 
a beneficial, workable plan of tax re- 
lief for those who clearly need it. 
Whether such a crystallized plan ul- 
timately proves to be that suggested 
by me or arises from an entirely dif- 
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ferent source will not prevent my 
Committee from devoting its com- 
plete efforts to see that the proposal 
becomes a reality. 

In ‘“‘defense” of my April proposal 
“attacked” by Mr. Rudick, I make 
only brief comments. When my Com- 
mittee sought a plan of action, we 
felt it desirable to choose one which 
most nearly fits into today’s tax struc- 
ture. It was apparent from the out- 
set that some amendment to the 
Code or Regulations would be neces- 
sary te accomplish our aim. We con- 
cluded that the less revolutionary 
the change might be, the greater 
would be the possibility of gaining 
the assistance of the Congress or the 
Commissioner of Internal Revenue, 
as the case might be. It seemed to me 
that Section 165—pension and profit 
sharing trusts—offered the most logic- 
al avenue of approach. 


Comment on some of Mr. Rudick’s 
Criticisms 
My Committee was and is fully aware 
of the fact that partners might be 
treated as corporate employers and 
be limited in benefits to a maximum 
of 30 per cent of the contributions. 
We are also fully aware that in cer- 
tain cases this 30 per cent benefit 
would be quite limited. The simplest 
and obvious answer to this is that, 
however small, such benefits would 
be better than none at all as is now 
the case. Moreover, there is no proof 
that an iron-clad 30 per cent rule 
would necessarily have to be applied 
as Mr. Rudick concludes, Final de- 
termination of this would necessarily 
have to await negotiations with the 
proper parties. In the example used 
by Mr. Rudick of partners A, B, C 
and D receiving $3,000 annually in 
benefits, it is true that this means 
only $750 apiece each year (assum- 
ing an equal division). If partner D, 
however, is only 35 years of age at 
the time the plan commences, he will 
have what I consider a highly satis- 
factory right to look forward to re- 
tiring at 65 with benefits amounting 
to $22,500 available for his use. Lim- 
ited, yes? Again, however, is not this 
sum far superior to none at all? 

On the other hand, as Mr. Rudick 





suggests, partner A will probably be 
much closer to 65 so that his benefits 
would, at that age, be considerably 
less than D’s. Two answers to this 
come to mind: First, the A’s of today 
may have to suffer so that the D’s and 
those younger men who follow wil! 
benefit; second, is it not just as feas 
ible under my plan as under that 
proposed by Mr, Rudick to permit 
partners and individual proprietors 
of advanced years to set aside larger 
amounts for their retirement. The 
general plan of increases set forth 
by Mr. Rudick in his article can easi- 
ly be adapted to my plan if deemed 
necessary and desirable. 


Several Counter-Questions as to 
Mr. Rudick's Proposal 


Turning for a moment to Mr. Rud- 
ick’s observations with respect to so- 
cial policy and the income tax laws, 
I fail to see wherein such remarks 
have any application to my proposed 
plan. From the outset, I have em- 
phasized that what we sought were 
benefits for partners and individuals 
equal to those now available to cor- 
porate employees. We seek no spe- 
cial rights. Borrowing language from 
Mr. Rudick’s own article, we desire 
only to “eliminate . . . the discrimin- 
ation which now exists as between 
different types of earners.” Finally, 
Mr. Rudick’s proposal seems to me 
at present to contain at least several 
serious problems. I do not suggest 
for a moment that I am completely 
familiar with them or that they are 
impossible of solution: 

1. As noted above, the plan I out- 
lined was brought forward partly be- 
cause it seemed to be the one which 
had a more than fair chance of being 
accepted by the authorities. The 
Rudick proposal is far more revolu- 
tionary in character; for that reason 
I believe it has proportionately less 
chance of approval. If so, this should 
not be conclusive, but it is worthy of 
serious consideration. 

2. Section 165 of the Code was, to 
a great extent enacted for the pur- 
pose of providing a stimulus to sav- 
ing money for use in later years when 
needed most. Basically, Mr. Rudick’s 
plan leaves the tax free funds solely 
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the control of the earner to be 
cumulated or spent as he sees fit. 
Vhile Mr. Rudick assumes that such 
inds will, if spent, be expended for 
mnething needy, it has not been my 
bservation that such a great degree 
f faith can be placed in this coun- 
y's average citizen. The “need” of 
new automobile in 1948 will gener- 
lly far transcend the need of funds 
wr retirement in 1955. As suggested, 
he Rudick plan lacks to a great ex- 
ent the social security aspect offered 
inder Section 165. Footnote 17 of 
the article very definitely, I feel, 
should be incorporated in the body 
in some like form. 
3. The pension plan asks the gov- 


Freedom Isn't Just a 


By PAUL JONES 


—Reprinted by special permission of 
The Saturday Evening Post, issue of 
August 23, 1947. Copyright 1947 by 
the Curtis Publishing Company. 

This is a motor age, and in all the 
confusion, with volunteer fire chasers 
running hither and yon, it is per- 
haps natural that some of our best 
people seem to have forgotten how 
to hitch up the horses for the rescue 
of civilization, Trying to get the 
democratic hose cart in front of the 
horse, they give way to unreasonable 
despair. It looks as if the blamed 
thing can’t work. 

They're right, if you believe the 
neoliberal doctrine that democracy 
is a standard of living; if you think 
that no one should vote until voting 
machines are in mass production at 
a price within the reach of every 
town; if you want to defer the en- 
forcement of law until we finish the 
new marble courthouse. 


According to this theory, your 
ballot as an American should have 
reached you as a premium, after you 
made the last payment on a car, a 
washing machine and an electric 
waffle iron. 


ernment to defer taxation of income 
until later years. By reason of lower 
brackets or lower rates, such requests 
do involve some loss of revenue to 
the federal government. Under the 
Rudick plan, the tax free funds may 
be invested in any manner. If lost 
through speculation, the government 
would, apparently, not only have lost 
the entire revenue from that previ- 
ously earned income but would, 
moreover, be faced with a further 
loss by reason of the taxpayer’s hav- 
ing available a capital loss as a set-off 
against other current income. Ac- 
ceptance of such a proposal by the 
authorities to me hardly seems to be 
likely. 


Standard of Living’ 


Fortunately, there are still sensible 
voices to remind us that the horse 
goes in front of the wagon. In a re- 
cent speech, Ezequiel Padilla, one of 
the Western Hemisphere’s top men, 
made the point that free institutions 
come first in any rational schedule, 
with material progress following as 
it will. The senor said a mouthful, 
and his observation checks with all 
we ever learned about the origins of 
these United States. 

Take the testimony of Gen. Lewis 
Cass (1782-1866) who ran for Presi- 
dent on the Democratic ticket in 
1848, losing to Zachary Taylor, Cass 
was admitted to the Bar at twenty- 
one in Zanesville, Ohio, then the 
newest State in the Union, just twen- 
ty-seven years after Tom Jefferson 
wrote the Declaration of Independ- 
ence in a second-floor room rented 
from a Philadelphia bricklayer. 

It all sounds deplorably impro- 
vised, almost vulgar. There seems to 
have been few plans, and no direc- 
tive other than an unalterable at- 
tachment to liberty under law. 

“In those bygone times,” Cass 
tells us, “the judge and the lawyer 








More About Pensions for Partners 


The foregoing represents my im- 
mediate reactions to Mr. Rudick’s 
article. Perhaps on subsequent reflec 
tion I shall have occasion to revise 
some of them and add others. Onc 
thing, I trust, I have made clear: I 
agree wholeheartedly that the sub- 
ject is important and that the Jour- 
NAL should publish the article. While 
to a certain extent it is not too com- 
plimentary to my own article, since 
Mr. Rudick apparently agrees en- 
tirely with my avowed purpose, I am 
ready and capable of suffering the 
“slings and arrows” for the potential 
assistance it offers in advancing my 
Committee’s undertaking. 


mounted their horses and rode one 
and two hundred miles to a court, 
and then to another and another yet, 
and through woods, following mere- 
ly a bridle path, crossing the swol- 
len streams upon their horses while 
swimming, and thrown together at 
night into a small cabin.... 

“The primitive courthouse, built 
of logs, and neither chinked nor 
daubed, but with respectable inter- 
stices big enough to allow the passage 
of a man, is another permanent ob- 
ject in this group of recollections. 
And in this sanctuary, as well as 
in the public houses, the Court 
and Bar, and suitors and witnesses, 
were mingled in indescribable con- 
fusion. ... 

“T recall an incident which took 
place in a small village upon the 
banks of the Ohio. The Court was 
in session, and the presiding officer 
was a Colonel P——, a man of great 
resolution. .. . A person entered the 
Court Cabin, and by his noise put a 
stop to the proceedings. He was or- 
dered out, and the sheriff attempted 
to remove him; but he put himself 
upon his reserved rights, and made 

(Continued on page 1025) 
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The Chief Judge of Maryland 


Tells of the New Solicitor General 


® The office of Solicitor General of the 
United States is ranked by lawyers as the 
highest which a member of our profession 
can hold as a practicing lawyer. The dis- 
tinguished Chief Judge of the Court of 
Appeals of the State of Maryland, Ogle 
Marbury, has written for our readers a 
portrayal of the personality and profes- 
sional career of Philip B. Perlman, who 
was confirmed by the Senate to fill that 
important post. Members of our profes- 
sion will be gratified that the new incum- 
bent is regarded in his State as having 
the talents, the ideals, and the experi- 
ence to measure up to the traditions of 
that high office. 





® The roster of the Bar of Maryland 
is filled with illustrious names. The 
great cases before Marshall and Story 
in the Supreme Court were argued 
by Maryland lawyers. It is, therefore, 
historically fitting that from the State 
of Martin, Pinkney, Johnson and 
Taney a Solicitor General of the 
United States should now be chosen. 

This office is one generally re- 
garded by lawyers as embodying the 
foremost legal service which can be 
rendered by a member of the Bar as 
such. The Solicitor General is the 
highest strictly legal officer of the 
Government. The Attorney General 
is a member of the Cabinet, is a 
policy-maker and the administrative 
head of the Department of Justice. 
But the lawyer who directs the actual 
cases, prepares them or supervises 
their preparation, and argues the 
more important ones in the Supreme 





1008 American Bar Association Journal 


Court, is the Solicitor General. His 
work is not political, but legal. Upon 
his shoulders rests the responsibility 
for the success or the failure of the 
contentions of the Government. The 
reputation of any particular judicial 
administration is largely made_be- 
fore the country by the Solicitor 
General. 
great, and the opportunities are com- 
mensurate with the responsibilities. 


The responsibilities are 


Lawyers everywhere are concerned 
with the caliber of the man occupy- 
ing the office. 

When the President turned to 
Maryland and selected Philip B. 
Perlman, his choice met with gen- 
eral approval in that State. Leading 
judges and ex-judges, Bar Associa- 
tion presidents past and present, and 
members of the Bar, from all walks 
of life and of every shade of political 
opinion and affiliation, endorsed the 
appointment. No State pride could 
have produced such a wealth of ap- 
probation. Nor did it. It was due 
to the distinguished position of Mr. 
Perlman at the Bar of his native 
State and to the many public services 
he had rendered during the past 
thirty-five years. 

During this period at various times 
he had been Assistant Attorney Gen- 
eral; Secretary of State, and City So- 
licitor of Baltimore. In each of these 
offices his record was so outstanding 
that he became noted for competent 
and careful 
business. 

This brought him large returns in 
private employment, when he retired 
from official public life. In the hear- 


conduct of public 


ings before the Sub-Committee of the 
Senate Committee on the Judiciary 
it was brought out that he had been 
the legal advisor and attorney for 
such clients as the Baltimore and 
Ohio Railroad, the United Railways 
of Baltimore, Montgomery Ward, the 
Doughnut Corporation of Amcrica, 
and others of similar position in the 
financial world. But his practice was 
not confined to such clients as these. 
Only recently, he successfully rep- 
resented in the Court of Appeals of 
Maryland several Baltimore city fire- 
men who were threatened with pre- 
mature retirement. 

In addition to his extensive and 
varied private practice, Mr. Perlman 
has been frequently consulted by the 
Governors of his State on public 
legislation and has himself drafted 
much of the latter. He prepared the 
first State merit system law, the con- 
stitutional amendment reducing by 
half the number of elections held in 
the State, and many other adminis- 
tration measures which have become 
part of the statute law. During his 
incumbency of the Office of City 
Solicitor of Baltimore he prepared 
the first zoning ordinances adopted, 
and fought them through adverse 
decisions of the Courts until they 
were finally approved and put in 
force. He also prepared much legis- 
lation endorsed by the State Bar As- 
sociation. A chairman of the im- 
portant Committee on Laws of that 
Association, he secured the passage 
of many of these Acts through the 
State Legislature. His public activi- 
ties have been many and varied and 
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v well known throughout the State. 
Mr. Perlman has had wide experi- 
ice in the preparation of briefs and 
: the argument of cases in appellate 
ourts. This is a part of the im- 
ortant work called for in his new 

fice, and he is well equipped for it. 
suring the first World War, the then 

\ttorney General of Maryland, the 

ite Albert C. Ritchie, afterward 

Governor, became counsel to the 

\Var Industries Board. The State 

law Department during the war 

period was conducted mainly by two 

\ssistant Attorneys General, one of 

whom was Mr. Perlman. While Mr. 

Ritchie was absent, these assistants 

argued all of the State’s cases before 

the Maryland Court of Appeals. 

This was when Mr. Perlman had 

been actually practicing only about 

a year. The experience he then 

eained was invaluable when he later 

became City Solicitor of Baltimore 
and prepared and argued all of the 

City’s important cases in the appel- 

late Court. 

His briefs show extensive study 
and a thorough knowledge of his 
He is a vigorous but fair- 
minded advocate. As such, he has the 


Cases. 


confidence of the Courts, and his 
well-presented and able arguments 
command attention and respect. In 
spite of all these professional activi- 
ties, Mr. Perlman has found time to 
interest himself in many cultural mat- 


ters. It will suffice here to mention 


two. He is on the board of the Wal- 
ters Art Gallery in Baltimore and is 
also a member of the governing body 
of the Baltimore Museum of Art. His 





New Solicitor General 


PHILIP B. PERLMAN 


interest in these two institutions has 
been far from nominal. He has par- 
ticipated actively in their work, and 
has been responsible for bringing 
many paintings and works of art to 
Baltimore. 

Lawyers and judges are notorious- 
ly conservative in their judgment of 





their brothers at the Bar. They do 
not give their confidence lightly or 
easily. The fact that the leaders and 
members of his profession in his own 
State have been so enthusiastic about 
his appointment should indicate to 
the country at large the quality of 
the new Solicitor General. 
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The Rules of Criminal Procedure: 


An Appraisal Based on a Year's Experience 


by Emerich B. Freed + United States District Judge for the Northern District of Ohio 


® The 1947 Judicial Conference for the 
Sixth Circuit produced a paper which will 
be of practical help to the many members 
of our profession who have at times to 
deal with questions arising under the 
Federal Rules of Criminal Procedure and 
will be of interest to all judges and law- 
yers who concern themselves with that 
primary objective of our Association—the 
improvement of the administration of 
justice in all jurisdictions and in all its 
varied present-day forms. A jurist of re- 
markable experience in the administra- 
tion of criminal justice gave the Confer- 
ence his pragmatic appraisal of the new 
Rules, after a year's experience with and 
under them. His discussion of particular 
Rules is specific and will be quoted as 
authority. 





® Now that the Rules of Criminal 
Procedure have become a reality— 
a working mechanism in the process 
of judicial administration of the 
criminal statutes—many of us won- 
der why it took as long as it did to 
bring them into existence. 

Possibly the answer lies in the fact 
that our system of jurisprudence has 
evolved upon precedent and has been 
There is 
a natural and understandable reluc- 


bulwarked by tradition. 


tance to deviate from the forms that 
have become fixed in the processes 
of the law. As it was remarked af- 
ter the adoption of Rules of Civil 
Procedure, lawyers will talk about 
the rules as the new Rules of Crim- 
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inal Procedure twenty years after they 
have become engraved in the law. 

The experience reflected by the 
efforts of the framers of the Civil 
Rules prior to their adoption is 
equally applicable to the Rules for 
Criminal Procedure. Attention has 
been called to the fact that it took 
many years before lawyers could be 
convinced that parties would lose no 
substantial rights by simplification 
of the procedure in civil cases. 

The reports abound with instance 
after instance in which civil liti- 
gation partook the aspect of a spar- 
ring match between lawyers, a bat- 
tle of wits. The attorney who was 
able to out-maneuver his opponent, 
it is claimed, won the victory under 
the strictures of the old forms of 
procedure. The tradition of that un- 
just method became so deeply en- 
grafted in our system of procedure 
that many wrongfully believed we 
would destroy the very foundation- 
stone of our law by deviating from 
established precedent in the adop- 
tion of simple rules wherein the 
rights of the parties and not the mere 
skill of their counsel were the sole 
factor of success in litigation. Al- 
though this has been somewhat over- 
emphasized, analysis of litigation in 
numerous instances will bear witness 
to the truth of it. It was only after 
some experience under the Rules of 
Civil Procedure since 1938, that we 
realized how workable a tool they 
could be, and it was only logical, 
once the departure from the old rules 





became a reality, that the work of 
drafting Rules of Criminal Proce- 
dure should be undertaken. 


Rules Cut Through Formalism, 
But Protect Traditional Rights 


I believe it beyond argument to 
state that these new Rules of Crimi- 
nal Procedure, in our experience 
with them for little more than a 
year, have preserved the rights that 
traditionally have been protected by 
precedent, and at the same time have 
speeded the processes of criminal 
trials. We have succeeded in cutting 
through the undergrowth of formal- 
ism that surrounded the indictment 
and trial procedures in criminal cases 
and we have evolved a method that 
guarantees more speedy and just dis- 
position of them. It is regrettable 
that we have had to wait as long as 
we did to accomplish this salutary 
result. 

Neither time nor patience will per- 
mit the minute examination of even 
a substantial portion of the fifty- 
nine Rules to illustrate what I have 
said. By way of preliminary, I sug- 
gest that the views which I am about 
to present may not be in accord with 
those entertained by many or per- 
haps most of you who have had ex- 
perience with the Rules of Criminal 
Procedure. It is obvious that such 
experience should color the various 
shades of opinion that probably are 
represented by this Conference. So 
my observations must be evaluated 
in the light of personal experience, 








cha 
seni 
sub 
wol 
one 
tha 
ter) 
wel 
Osi 
gal 
ori 
the 
Co 
gal 

in 
t10 
by 


Sin 


Im! 


ol 


mi 


ha 
th 


—- fH TH 


a = 







k of 
roce- 


to 
‘imi- 
ence 


that 
1 by 
lave 
inal 
ting 
nal- 
ent 
ases 
that 


able 
g as 


tary 


per- 
ven 
ifty- 
lave 
sug- 
out 
vith 
per- 
ex- 
nal 
uch 
ous 
are 

So 
ted 
ice, 











ubject to the qualifications that 
irise from that limitation. 

I am not unimpressed by the bene- 
ficial changes effected by many of 
the Rules with which I shall not 
leal specifically. Some of them, of 
which Rule 52, which deals with 
harmless error and plain error, is 
characteristic, seem to me to repre- 
sent a futile attempt to define a 
subject which is undefinable. It 
would be extremely helpful if any 
one could reduce that Rule to terms 
that afforded some measure of de- 
termination. A reviewing Court may 
well see patent plain error in a prop- 
osition of law which the parties re- 
garded as wholly unimportant in its 
original setting under the facts as 
they were presented to the trial 
Court. Obviously nothing can be 
gained by codifying rules that escape 
iny effort at definition or interpreta- 
tion, and nothing would be gained 
by discussion of it. 


Simplified Indictment Is 
Important Departure in Rules 


\n important departure from the 
old practice has been made in the 
matter of the form of indictments. 
The formal parts of the indictment 
have been eliminated entirely, and 
the Rules provide for a simple state- 
ment of the offense, devoid of mean- 
ingless verbiage. The defendant him- 
self, even without his lawyer’s 
explanation, is in a position to under- 
stand precisely what charge has been 
laid against him, without wading 
through the tortuous preliminary, 
and confusing language that necessar- 
ily had to be included under the 
old forms. More than that, under the 
new Rules the indictment seldom is 
subject to attack upon the basis of 


some technical defect in a portion 
of it that is in no wise material to the 
actual offense sought to be stated. 

If this new method of charging 
offenses has any shortcoming it lies 
not in the adherence to the Rule 
but in the insistent desire of Govern- 
ment counsel in many cases to cling 
to the old law which governed the 
forms of indictments. 

We have become familiar, during 
the brief period of its existence, 
with the Rule providing for the 
waiver of indictment by the grand 
jury. Already the utility of this pro- 
cedure has proved itself beyond ques- 
tion. It has speeded up the disposi- 
tion of cases without detracting from 
any of the rights guaranteed to the 
defendant. Again as a result of per- 
sonal experience, may I make some 
comments in respect of this rule. 


Many Defendants Do Not Understand 
Waiver of Indictment 


Notwithstanding all the care with 
which the Court may proceed in the 
examination of the defendant who 
consents to waive indictment, it is 
evident from repeated experiences 
that many of them do not appreciate 
the nature of the right which they 
are surrendering. Possibly they are 
overcome by the awe of facing a 
Court for the first time; perhaps 
it is the confusing affect of the busy 
courtroom scene; perhaps a fear that 
it may go hard with them unless they 
accede to every suggestion made by 
the United States Attorney. Whatev- 
er the reason, many of them do not 
understand the nature of the pro- 
ceeding. It has been necessary on 
several occasions for me to set aside 
the waiver when counsel finally ap- 
peared with the defendant in the 
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case and with complete candor as- 
serted that his client did not appre- 
ciate the nature of the waiver. There- 
fore I found it expedient that 
counsel should be present when the 
defendant indicates a desire to waive 
indictment, unless he specifically 
states that he desires to handle his 
own case, In the event that the de- 
fendant appears without counsel, I 
follow the practice of assigning coun- 
sel to fully and completely expla‘n 
his rights to him. This procedure 
protects the defendant and the Court 
as well, and does in no way detract 
from the usefulness of the Rule. 


Deposition Provisions 
Should Be Extended 


I should like to make an observa- 
tion about Rule 15, providing for 
depositions, and particularly to that 
portion of it which reads as follows: 
RULE 15—DEPOSITIONS 
(a) When Taken 
If a witness is committed for failure to 





Concerning The Author: Emerich Burt Freed was born in 
Hungary in 1897 and was brought to the United States and to 
Cleveland in 1910. He received his A.B. degree cum laude in 
1918 and his LL.B. degree in 1920, both from Western Reserve 
University (Cleveland). From 1918 he was in the employ of, 
and associated from 1919 in the practice of law with, the firm 
headed by the former Senator Robert Bulkley; in 1919 he was 
admitted to the Ohio Bar. In 1929 he became the first assistant 
in the criminal division of the prosecuting attorney's office for 


Cuyahoga County and began the professional service which 






the Cleveland Bar Association and of our Association. 


has made him a specialist in the administration and improve- 
ment of criminal justice. In 1932 he became county prosecutor 
and in 1933 United States Attorney for the Northern District of 
Ohio. In 1941 he was appointed a United States District Judge. 
A lawyer and jurist of studious and scholarly habits, devoted 
to the traditions of our profession, he has frequently served on 
committees and commissions appointed to consider improve- 
ments in criminal law and procedure. The Department of Jus- 
tice accords him a high rank in that field. He is a member of 


October, 1947 * Vol. 33 1011 


The Rules of Criminal Procedure 


give bail to appear to testify at a trial or 
hearing, the court on written motion of the 
witness and upon notice to the parties may 
direct that his deposition be taken. After 
the deposition has been subscribed the 
court may discharge the witness. 


The rule in my personal judgment 
should be extended to provide for a 
hearing in Court when the Govern- 
ment requests that bail be fixed for 
a material witness. If upon a hear- 
ing it should appear to the Court 
that an injustice may result to a wit- 
ness by incarceration upon failure 
to furnish bail, the Court may order 
that the witness’ deposition be taken 
and the witress be discharged. 

I have one case in mind which, 
while I was United States Attorney, 
produced the unfortunate and ridic- 
ulous result of requiring material 
witnesses to spend a longer period in 
jail awaiting the trial than did the 
actual defendants after their con- 
viction in the same case. The very 
desire to have witnesses held under 
bond usually stems from the fact that 
they have no home ties. They usually 
are of the shiftless type; and it in- 
variably follows that any bond, how- 
ever reasonable, is beyond reach for 
them. Therefore they spend their 
days in jail until the fortuities of 
trial permit their discharge. There 
is no reason why in such cases their 
depositions cannot be taken and of- 
fered at the trial, in the event that 
they cannot be served with process 
at the time. 


Rule on Transfer of Actions 
Called Substantial Improvement 


I believe that Rule 21 (b) deserves 
special attention; it provides: 
RULE 21—TRANSFER FROM 

PHE DISTRICT OR DIVISION 

FOR TRIAL. 

(b) Offense Committed in Two or More 
Districts or Divisions. 

[he court upon motion of the defendant 
shall transfer the proceeding as to him to 
another district or division, if it appears 
from the indictment or information or from 
a bill of particulars that the offense was 
committed in more than one district or 
division and if the court is satisfied that in 
the interest of justice the proceeding should 
be transferred to another district or divi- 
sion in which the commission of the offense 
is charged. 

This Rule, it appears to me, is a 
substantial improvement in the ad- 
ministration of criminal law. In its 
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application, I particularly desire to 
call your attention to the many cases 
arising under the general conspiracy 
statute and those brought under the 
Sherman Anti-Trust Act. 

In the first instance, the Govern- 
ment may bring the prosecution in 
any district where an overt act is 
committed; and in the latter, where 
any act of conspiracy to restrain trade 
or monopolize was performed. The 
former practice in the absence of the 
new Rule, permitted the Govern- 
ment to select its own forum with- 
out any power on the part of the 
Court or the parties to oppose such 
practice. 

The fact remains that the Courts 
were faced with the trials of case 
after case that required bringing the 
vast majority of witnesses from dis- 
tant places or documents and records 
had to be transported hundreds of 
miles. The net result was a tremen- 
dous burden of expense and _ hard- 
ship on the defendants in such cases, 
and the Court was powerless to grant 
them relief, 

In my judgment Rule 21 should 
be employed liberally by the Courts 
to avoid the situations which have 
been all too prevalent in the past. 
And the Rules ought not only to give 
the Court the right to transfer the 
case to some other district upon mo- 
tion of the defendant, but the Court 
should be empowered to do so on 
his own motion when it appears that 
circumstances are such that justice 
requires it. 


Substantial Justice Aided 
by Discovery Provisions 


Probably the greatest forward step 
embodied in the new Rules is one 
that has been discussed least. It is 
the rule providing for discovery. 
One who sat in the seat of State 
Prosecutor and United States Attor- 
ney for fourteen years, appreciates 
how far along the road toward sub- 
stantial justice we have gone—how 
great a departure we have made 
from the deeply rooted impressions 
of criminal procedure—in the en- 
actment of this Rule. 

The drafters conceived it to be 
the right of every defendant to re- 
quire the production by the Govern- 








ment of evidence which was taken 
from the defendant, whether by 
process or otherwise, and further, 
the right to discover evidence which 
had been taken from others by proc- 
ess. This rule for discovery, plus 
the instrument of the bill of particu- 
lars which can be employed to fill in 
the details of the crime charged, 
have extended the right of the de- 
fendant to a point years ago un- 
known in our criminal law, 

Gradually, and perhaps reluctant- 
ly, we are breaking away from the 
old concepts of criminal procedure 
as they have become fixed in our 
practice. The aura of surprise that 
has always characterized a prosecu- 
tion is being dissolved. The basis of 
our former practice has found nour- 
ishment in the judicial concept that 
the Constitution, the provision for 
the presumption of innocence, the 
various rules of evidence and the bur- 
den cast upon the Government, have 
afforded a defendant all the protec- 
tion he should have against unjust 
accusation and conviction. 

Just why there should be such 
strict limitations in the matter of 
discovery has always puzzled me. To 
put it bluntly, if we provide instru- 
ments of discovery under Chapter 5 
of the Civil Rules, so that either 
party can develop any fact to support 
his case in a situation where only 
property rights are at stake, what 
plausible explanation can there be 
for denying the same right in a 
case where personal freedom is in 
jeopardy? 

We have justified the broadest 
kind of discovery, probing into every 
aspect of the other party’s case in 
civil procedure, on the theory that 
a trial is a search for the truth and 
that every scrap of truth, however 
and wherever found, expedites the 
trial and throws light upon the con- 
troversy. Is there any less reason, in 
a criminal case, to afford the Court 
and jury the opportunity to examine 
every bit of competent and relevant 
information regardless where it may 
be found, provided it protects the 
constitutional rights of the defend- 
ant? 

(Continued on page 1068) 
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Advocate of Natural Law and Limited Sovereignty 


by Wendell Phillips Dodge, Jr. + (deceased) of New York City 


A Law Student's Testament 


® On May 25, Wendell Phillips Dodge, Jr., a law student in the 
John Marshall Law School in Chicago, was hit, knocked down 
and run over by an automobile in East Chicago, Indiana. A 
few hours later he died in a hospital without regaining con- 
sciousness. A few days before, he had submitted to the 
Journal the article which is published herewith. Ordinarily 
we do not have space for contributions by law students; but 
your Editor-in-Chief was interested, even puzzled, by the 
scholarship and breadth of view of this exposition, and by its 
revelation of what at least one young law student had been 
thinking and writing about. When the article was submitted 
to those who could judge of its merit, the approval of it for 
posthumous publication resulted. 

Young Doz!ge was not an ordinary student in law school, 
in his thirty-sixth year. Born in New York City, having attended 
at intervals the Bordentown Military Academy, the Academic 
Commerciale in Quebec City, Canada, Montpelier Seminary 
and the University of Vermont, the George Washington Uni- 
versity Law School in Washington and the University of Chi- 
cago, he had from time to time done reportorial and editorial 
work, and written book reviews for the Boston Herald and 
Traveller, the Christian Science Monitor, the New York Sun and 
the Brooklyn Eagle, and had shown marked ability in research 


and writing. 


Despite determined efforts to enlist, he could get into the 
Army only for limited duty, as a Sergeant Technician, 4th Class, 
assigned to the Pentagon in Washington, where he began his 
law studies by day while on night assignment in the Army. 
Determined to obtain admission to the Bar as soon as he could 
after his discharge, he became an employee of the law firm 
of Ryan, Condon and Livingston in Chicago and entered the 
John Marshall Law School. He was most diligent and ambitious 
for his future in the law when a tragic accident ended his life. 


His flair for research and writing, especially as to the law, 
stemmed from his family origins. His grandfather Arthur Pills- 
bury Dodge, was a successful lawyer in Manchester, New 
Hampshire, and in Boston, before he forsook the law to become 
an inventor and manufacturer, the founder and publisher of 
the New England Magazine with Dr. Edward Everett Hale as 
Editor-in-Chief. Young Dodge's father has been an engineer, 
a dramatic editor and critic, a producer of plays, publicity 
representative of such producers as David Belasco and Max 
Reinhardt, and a Lieutenant-Commander in the U. S. Navy, and 
is now the Editor of Marine News devoted to American 
shipping. 

Young Dodge's article stands on its merits, however, as the 
last work of his life and an expression of his deep interest in 
the fundamentals of law and government, the enduring prin- 
ciples which lie back of man-made institutions. 








® Thomas Aquinas was the first to 
introduce Aristotle’s Politics into 
Mediaeval political doctrine.t Under 
its influence, he announced a new 
and positive justification of the secu- 
lar state. In his Summa Theologica, 
one finds a well-defined exposition 
of the Mediaeval position as to the 
state. Despite the tendency to give 
to reformers in the Seventeenth Cen- 





tury all credit for the concepts of 
limited monarchy, equality and 
“natural law,” actually the exposi- 
tion of these concepts lies in the 
thoughts of the great scholastics. 
The systematic character of scholas- 
tic social philosophy is striking in 
Aquinas’ works.” It is well to exam- 
ine the doctrines of the Angelic 
Doctor that we may the better com- 


prehend the later growth of politico- 
legal thought, 

The Carlyles saw three great prin- 
ciples in the political literature of 
the Middle Ages: 

“I. The purpose of the state is 
ethical or moral; the maintenance 





1. Vossler: Mediaeval Culture, Vol. |, page 282. 
2. De Wulf: Philosophy and Civilization in the 
Middle Ages, pages 220, 221. 
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of righteousness and justice. 
“II. The supremacy of law as the 


concrete embodiment of justice. . . . 
Ihe conceptions of an arbitrary au- 
thority was simply unthinkable. . . . 
The king is under God and the 
law... 

“III. The . . . mutual obligation 
to maintain justice and law.’ 


The Scholastics and the Main 
Body of Political Thought 


Let us consider briefly the theories 
held most widely by men in all ages, 
that it may be shown that the scho- 
lastics were in harmony with the 
main body of political thought; 
afterward, let us turn to those think- 
ers who, either through their own 
works or through later commentaries 
on their work, had a direct influence 
upon the theorists of the later Mid- 
dle Ages. 

As early as the Sixth Century be- 
fore Christ, men held the two doc- 
trines of Natural Law and Equality. 
Lao Tse stated: “Only that govern- 
ment has value which is in accord 
with Nature or the Tao. All other 
civilization is corrupt error.” Later 
we shall find the same opinion ex- 
pressed by Augustine, Isidore of 
Seville, and Aquinas, Confucius 
enunciated the principle that “By 
nature men are nearly alike.” 4 

The influence of Plato on scholas- 
tic thought was extensive.5 Cicero, 
known throughout the Middle Ages 
as ever since, had written: “What is 
a civitas except a society under law?” 
and “The discipline of law is drawn 
from the innermost nature of man.” 
Surely, the scholastic concept of the 
natural law as implanted in every 
man is akin to this! 

Further, Ulpian, who had tremen- 
lous influence in the development of 
law, had proclaimed: “So far as 
natural law pertains all men are 
equal.” Aristotle had defined the 
notion: “Equality is to render things 
equal to the equal and unequal 
things to the unequal.” 

In Augustine, the most revered 


patristic authority for Mediaeval 


writers, we find the statement: ‘That 
which is not just seems to be no law 
at all.” And we find even the basis 
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for democratic government: “If a 
people have a sense of moderation, 
and are most careful guardians of 
the common welfare, it is right to 
enact a law allowing such a people 
to choose their own magistrates for 
the government of the common- 
wealth, But if, as time goes on, the 
same people become so corrupt as 
to sell their votes, and entrust the 
government to scoundrels and crimi- 
nals, then the right of appointing 
their public officials is rightly forfeit 
to such a people, and the choice de- 
volves to a few good men.”? This 
position, with its unwillingness to 
trust completely to the mob, is the 
very attitude of the founders of the 
American republic. 


Influence of the Roman Law 

on Thirteenth Century Law 

Before consulting Aquinas himself, 
let us give some brief consideration 
to the state of law in the Thirteenth 
Century. The sources of the Roman 
Law proper (jus civilis) were the 
leges enacted by the Plebs, the sen- 
atus consulta passed by the Senate, 
and the constitutiones and rescripta 
principi ordained by the Emperor. 
All except the rescripta were statu- 
tory. The edicta of the magistrates, 
especially the praetors, called by 
Papinian the jus praetorium, aided, 
supplemented or corrected the jus 
civilis for the sake of public utility. 
The sources and authorities of the 
Roman Law were codified by Theo- 
dosius in 438 A. D. and by Justinian 
in 534 A. D. Justinian’s codification 
was divided into the Codex, the Di- 
gest, the Institutes, and the Novellae. 
The jurisprudential part of Justin- 


ian’s code was known as the Digest 
or Pandects. Under Alaric II, King 
of the Visigoths, about 506 A. D., 
the Breviarum was composed for his 
Roman subjects, A feature was the 
Interpretations or glosses on the law. 

Mediaeval Law was drawn from 
the Codex and Novellae of Justin- 
ian, but the jurisprudential law con- 
tained in the Digest was well for- 
gotten in Italy as well as north of 
the Alps. The Breviarium became 
the ccde of the Roman Law for the 
countries included in what is pres- 
ent-day France. It was superseded 
gradually by a multiplicity of epit- 
omes, an excellent compendium be- 
ing the Epitome Juliant in which 
was presented the substance of the 
Novellae. Throughout the early 
Middle Ages, law was considered 
largely the will of the visible ruler, 
though also the thought of a con- 
tract between ruler and people fre- 
quently appears.® 


Aquinas Gave Full Expression 
to Philosophy Behind Law 


It remained for St. Thomas Aquinas 
to give full expression to the philos- 
ophy lying behind the law as seen 
by men of the Mediaeval period.’ 
He began with a discussion of the 
fundamental nature of law, what it 
is, and what is necessary to make it 
law: 

In order that the volition of what 
is commanded may have the nature 
of law, it needs to be in accord with 
some rule of reason. And in this 
sense is to be understood the saying 
that the will of the sovereign has the 
force of law; or otherwise the sov- 
ereign’s will would savor of lawless- 
ness rather than law.!! 





3. Carlyle, R. W. and A. J.: A History of 
Mediaeval Political Theory in the West, Vol. III, 
page 181. 

4, Catlin: The Story of the Political Philoso- 
phers, pages 18, 22, 118. 

5. Catlin: Op. cit., pages 56-57, 121, 129. 

6. St. Augustine: De libero arbitrio, Vol. |, 
page 5; from Aquinas Vol. II, page 784. 

7. Ibid., page 801. 

8. Taylor: The Mediaeval Mind, Vol. ||, page 
277 

9. Ibid., page 307. 

10. Mcilwain: The Growth of Political Thought 
in the West, page 324: “‘The power, the recep- 
tiveness, and the boldness of St. Thomas’ intellect 
can only be appreciated through a consideration 
of the magnitude of his task, and the monumental 
character and lasting influence of his achievement. 
He was not the first to appreciate the importance 






of Aristotle's political thought. Albert the Great, 
his master, who survived him, was earlier in the 
field and influenced him greatly, so was the 
great English Franciscan, Robert Grosseteste, Bishop 
of Lincoln, William of Auvergne, whom Professor 
De Wulf has called ‘the first great philosopher of 
the Thirteenth Century,” and a number of others; 
but of them all, St. Thomas was the greatest, and 
the subtlety, the profundity, and the comprehen- 
siveness of his writings contributed to make them 
the principal medium through which the political 
ideas of Aristotle were reincorporated in the 
thought of the West in the later Thirteenth 
Century."’ 

11. Aquinas: Summa Theologica, Q. 90, Art. 1, 
Vol. Il, page 743. [All citations to the Summa 
Theologica refer to the Basic Writings of St 
Thomas Aquinas, edited by Anton C. Pegis, and 
published by Random House, New York, in 1944.) 
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Thus did Aquinas place a limit 
on, or define, Ulpian’s “Quod prin- 
cipi placutt legis vigorem habet.” It 
must be in accord with “right rea- 
son.” Also, it must be in accord with 
the “Law of Nature”: 


Just as nothing stands firm with 
regard to the speculative reason ex- 
cept that which is traced back to the 
first demonstrable principles, so 
nothing stands firm with regard to 
the practical reason, unless it be 
directed to the last end which is 
the common good. Now, whatever 
stands to reason in this sense has the 
nature of a law.12 


Attributes Ascribed by Aquinas 
to the Natural Law 


How a thing may partake of the 
natural law is described by Aquinas 
as follows: 


A thing is said to belong to the 
natural law in two ways. First, be- 
cause nature inclines thereto: e.g., 
that one should not do harm to an- 
other. Secondly, because nature did 
not bring with it the contrary. Thus, 
we might say that for man to be 
naked is of the natural law, because 
nature did not give him clothes, but 
art invented them. In this sense, the 
possession of all things in common 
and universal freedom are said to be 
of the natural law, because, namely, 
the distinction of possessions and 
slavery were not brought in by nature, 
but devised by human reason for the 
benefit of human life. Accordingly, 
the law of nature was not changed in 
this respect, except by addition.18 


But reason and beneficial results 
do not of themselves establish the 





force of law. “. . . Promulgation is 
necessary for law to obtain its force. 
Law is nothing else than an ordi- 
nance of reason for the common 
good, promulgated by him who has 
the care of the community.” 

The Angelic Doctor defined natu- 
ral law: “. . . The natural law is 
nothing else than the rational crea- 
ture’s participation of the eternal 
law.”15 He then quotes Augustine:?® 
“That which is not just seems to be 
no law at all.” He continues: “Hence 
the force of a law depends on the 
extent of its justice. Now in human 
affairs a thing is said to be just from 
being right, according to the rule of 
reason. But the first rule of reason 
is the law of nature, as is clear from 
what has been stated above. Conse- 
quently, every human law has just 
so much of the nature of law as it 
is derived from the law of nature. 
But if in any point it departs from 
the law of nature, it is no longer a 
law but a perversion of law.” 


Long Difficulty in Voiding Acts 
Repugnant to Natural Law 


The great difficulty for centuries was 
the lack of governmental machinery 
for passing upon the legality of acts 
of the lawmaking authority, whether 
prince or senate. Hence there was a 
tendency to find at least some right- 
ness in almost every enactment. Who 
can judge a king? Aquinas iterates 
the same conclusion: 

Human law has the nature of law 
in so far as it partakes of right rea- 
son; and it is clear that, in this re- 
spect, it is derived from the eternal 
law. But insofar as it deviates from 
reason, it is called an unjust law, and 
has the nature not of law but of vio- 
lence. Nevertheless, even an unjust 
law, in so far as it retains some appear- 
ance of law, though being framed by 
one who is in power, is derived from 
the eternal law; for all power is from 
the Lord God.17 
This might be considered a quib- 

bling position which would leave 
one with no real basis for declaring 
a law unjust. But is it not ‘unda- 
mental to maintain the sanctity of 
law in general and to maintain re- 
spect for the law? Is not the diffi- 
culty the practical one of finding a 
legal means of voiding a law? “In 


Thomas Aquinas 





the judgment of God, the sovereign is 
not exempt from the law.”'§ 

Although Aquinas recognized the 
unlawfulness, absolutely considered, 
of a tyrannical law, yet he could not 
conceive of the means or instrument 
by which an unlawful act might be 
legally invalidated.. The day of a 
written constitution and judicial re 
view had not yet dawned. On the 
other hand, he did suggest one rem- 
edy, however inadequate,—disobedi- 
ence: “Human laws that are con- 
trary to the commandments of God 
should not be obeyed .. .” and “In 
such matters, i. e., unjust burdens 
on the subjects, man is not bound to 
obey the law provided he avoid giv- 
ing scandal or inflicting a more 
Of course, one 
could question the unjustness of an 
edict from Rome; but so long as 
papal intervention confined itself to 
what was in accord with the natural 
or divine law as defined in the 
Summa, the question would not 
arise. 

St. Thomas deemed monarchy the 
best form of government,”® but in 
the De regimine Principum he was 
emphatic on the moral limitations 
placed upon the royal power. In- 
deed he even called for some provi- 
sions for restraining the king,?? and 
approached even Jefferson’s advo- 
cacy of revolution against tyranny. 

Furthermore it rather seems, that 
to proceed against the cruelty of ty- 
rants is an action to be undertaken, 
not through the private presumption 
of a few, but by public authority. 

First of all, if to provide itself with a 

king belong to the right of any multi- 

tude, it is not unjust that the king 
set up by that multitude be destroyed 
or his power restricted, if he tyran- 
ically abuse the royal power. It must 
not be thought that such a multitude 
is acting unfaithfully in deposing the 
tyrant, “even though it had previous- 

(Continued on page 1068) 


grievous injury.’’!® 





12. Op. cit., Q. 90, Art. 2, Vol. Il, pge 744; 
from Isidore Etymolologica, Vol. ||, page 10; Vol. 
lit (PL 82, 130, 199); Aquinas: Q. 90, Art. 2, Vol. 
Il, page 744. 

13. Ibid., Q. 94, Art. 6, Vol. Il, page 780. 

14. Ibid., Q. 90, Art. 4, Vol. II, page 746. 

15. Ibid., Q. 91, Art. 3. 

16. Ibid., Q. 95, Art. 2, Vol. Il, page 784. 

17. Ibid., Q. 93, Art. 4, Vol. Il, page 766. 

18. Ibid., Q. 96, Art. 6, Vol. Il, page 797. 

19. Ibid., Q. 96, Art. 4, Vol. Il, page 795. 

20. Ibid., Q. 105, Art. 1, Vol. Il, page 928. 

21. Aquinas: De Reg., Book |, Chap. VI, page 
55. 
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The Privy Council: 


New Issues Arise in the British Commonwealth 


by L. M. Minty, Ph.D., B.Sc., LL.B. + English Barrister-at-Law 





# [he famous statesman and lawyer, 
Lord Haldane, who was a membe1 
of the Judicial Committee of the 
British Privy Council, said of it in 
1923: 

“T think the real work of the Com- 
mittee is in assisting in holding the 
Empire together. My own view is 
that it is a disappearing body, but it 
will be a long time before it will dis- 
appear altogether. By degrees, as 
each Dominion develops its own con- 
stitution, there will be less and less 
work for the Judicial Committee to 
do for these Dominions. But there 
is always growing up a great deal of 


During World War II the shabby 
building in Downing Street, London, 
where the Judicial Committee of the 
Privy Council had sat for a long 
time, was damaged by enemy action. 
The Committee resumed its sessions 


in a spacious room in the House of 
Lords. Some months ago it went 
back to its old home. 

I have noticed one slight change 
there recently. As a sign that it was 
the last body to be entrusted with the 
exercise of the King’s prerogative, 
one chair was always left vacant, in 
case by any chance the ruling mon- 
arch might suddenly revert to Tudor 


was no empty chair. Was this signifi- 
cant or was it merely due to tem- 
porary shortage of chairs as the result 
of enemy action? 


No Place for Flowery Speech 


The inside of the building is as un- 
impressive as the outside. Counsel 
are robed and wigged, but K.C.s do 
not wear their full-bottomed wigs as 
they do in the House of Lords, and 
the Lord Chancellor, if sitting on a 
Board, does not don his short 
breeches, silk stockings, buckled 
shoes and full length wig, as he does 
when sitting on the woolsack in the 





fresh work from Crown Colonies notions and one day take his place 


House of Lords. Three, five, or if 


which are only in course of develop- at the Board table in person. When it is a full Board empanelled for a 


ment.” 


I went down a few weeks ago there very important case, seven elderly 





® Lawyers will read with interest this contemporary account 
of the Judicial Committee of the Privy Council, the highest 
tribunal of the British Commonwealth of Nations, the part it 
plays in that international organization, and the satisfactions 
which counse! from many lands find in appearing before so 
august a body which hears its cases in so direct and delight- 
ful a way. Its atmosphere and proceedings may be a model 
for all Courts everywhere. To be asked to sit in that ultimate 
tribunal or to argue a case before it has long been the highest 
and most agreeable privilege of judges and lawyers throughout 
the British Commonwealth. 

Dr. Minty has written more than a readable account of one 
of the world's most illustrious Courts. He has given also the 
background of issues which will be of interest to American 
lawyers. On January 13 of this year, the Judicial Committee 
of the Privy Council held that the Dominion Parliament in 
Canada has the power, if it chooses to use it, to amend the 
Supreme Court Act of Canada so as to exclude the right to 
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appeal to the Privy Council from any Court in that country. 
In April of 1939, a highly controversial bill to abolish such 
appeals had been introduced in the Dominion Parliament. 
When its validity was contested, it was referred to the Supreme 
Court of Canada for opinion. A majority in that Court upheld 
it as intra vires the British North America Act—1867. Sev- 
eral of the Provinces took an appeal to the Privy Council. 
World War Il intervened; the appeal and the bill were laid 
aside, while Canada devoted itself to supreme effort in the 
war. After VJ Day, the appeal was heard in the Judicial 
Committee. The outcome is a ruling that the Canadian 
Parliament is competent to exclude appeals to His Majesty 
in Council, not only in criminal cases, but in any case which 
can be brought before any Court in any Province in Canada. 
The 1939 measure has not yet been pressed for passage; opin- 
ion as to it appears to be divided, among lawyers and people 
in Canada. 
American lawyers may derive interesting analogies from 









ge 
wl 
low 
dr: 
me 


it 

Cc 
vo 
co 
fe 





e] 


>V- 
cil. 


id 


ial 


2m 





L. M. MINTY 


gentlemen in lounge sit at a table 
while a barrister in front of what 
looks like a big music stand ad- 
dresses them on the merits or de- 
merits of an appeal and reads lengthy 
extracts from law reports. Whether 
it is a murder appeal from a Crown 
Colony, or a company action in- 
volving thousands of pounds, or the 
construction of a statute vitally af- 
fecting the constitution of some 
Crown Colony, Province or Domin- 
ion, there is no room for flowery 
speech or impassioned oratory. 

The Board have before them the 
records of the case forwarded by the 
Court from which appeal is brought, 
with which are bound up the printed 


case for the Appellant and the 
printed case for the Respondent. 
These have been read by the Board 
before the Counsel for the Appellant 
or Applicant opens his address. The 
arguments are usually therefore very 
difficult to follow without a copy of 
the bound-up record and cases for 
the parties. Most of the time is taken 
up with legal argument, citation of 
cases, and reading of sections from 
statutes, interrupted occasionally by 
propositions put to Counsel by mem- 
bers of the Board. 

Whether the members are of one 
mind or differ nobody ever knows. 
The decision is given by the Chair- 
man, whereas in the House of Lords 
each member may, and frequently 
does, give a separate, detailed judg- 
ment. Two librarians in evening 
dress fetch volumes of the law re- 
ports for the use of the Board and 
Counsel whenever required. 


A Delightful Court to Address 


In one sense it is the easiest and most 
delightful Court to address. There 
are no petulant interruptions from 
the Board or from opposing Counsel. 
All concerned are interested in put- 
ting the facts in their true aspect and 
enunciating the true principles of 
law governing them. It is rather like 
addressing a committee of an old 
aristocratic club. 

The room in which the Commit- 


The Privy Council 









tee sits is Comparatively small, and 
apart from the Counsel and solici- 
tors engaged in an appeal and a 
couple of law reporters, there are 
seldom any spectators. 

The Judicial Committee of the 
Privy Council is technically not a 
Court. It does not give a judgment 
which can be immediately enforced. 
It merely gives advice to His Majesty, 
and its decision invariably ends with 
the words “and their Lordships will 
humbly advise His Majesty accord- 
ingly.” But for centuries their ad- 
vice has always been accepted, and 
the reading of their decision at a 
Court at St. James’s Palace some 
weeks later is a mere picturesque 
formality. 


One of the World’s Most 
Illustrious Judicial Bodies 


It is hard to believe, witnessing the 
hearing of any appeal, that this is 
regarded by many as the most illus- 
trious judicial body in the world, 
and that its decisions affect directly 
some 200 million of people from 
hundreds of races and creeds in- 
cluded in the British Common- 
wealth, not to mention protected 
and mandated territories. Lord Hal- 
dane, speaking to the Cambridge 
Law Society, told an amusing story 
of a traveler who went to a remote 
part of Northern India and found a 
tribe sacrificing to an unknown god. 

(Continued on page 1070) 
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Dr. Minty's article. His narrative of the great Court, hearing 
appeals of cases from many Nations, applying many and 
diverse legal systems, deciding provocative controversies with- 
out challenge ever of its impartiality or its competence, provid- 
ing the means of orderly adjudication to which individuals 
and Nations become accustomed to submit without question, 
gives encouragement to the hope that the World Court may 
fulfill the same exalted function for all the Nations that the 
Privy Council has so successfully done in the British Common- 
wealth of Nations. Another significant angle is that some Prov- 
inces of Canada, which are like our States in some respects, 
have resisted the abolition of their right of appeal beyond 
the federal Supreme Court of Canada. Another phase is that 
the Canadian National Government has succeeded in establish- 
ing that, under the applicable statutes, it may decide and deter- 
mine for itself what jurisdiction and right, if any, shall be left 
for appeals from its Courts to the highest tribunal of the 


Commonwealth of which Canada is a member Nation. Some 
may see in this an analogy to our own Connally amendment 
affecting the American Declaration as to the jurisdiction of 
the World Court. 

Irrespective of whether Canada avails itself of its right to 
bar appeals to the Privy Council, Dr. Minty thinks that other 
members of the British Commonwealth may do likewise, leav- 
ing final the decisions of their own highest Courts of law. 
Whether this will be regarded as a backward step in interna- 
tional adjudication and whether it will mean that some types 
of legal disputes will be taken to the World Court which 
historically have gone to the Privy Council, are questions which 
may engage the consideration of international jurists and 
legal scholars. Dr. Minty’s views on the present issues in the 
Commonwealth are his own; naturally, the Journal expresses 
no opinion on them, but we are honored to publish them, for 
the informction of our readers. 
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8 Our 1947 Meeting in Cleveland 


As this issue of the JOURNAL goes to press, the 70th 
Annual Meeting of our Association is convening in 
Cleveland, with an attendance increased over that of 
the war years and with a marked upsurge of interest and 
high resolve. ‘oe 

Report concerning the meeting and important actions 
voted is necessarily deferred until subsequent issues. In 
our present number, we are able to publish the Annual 
Address, by Retiring President Carl B, Rix, on “The 
Law and Government,” and also the “induction state- 
ment’ prepared for the JOURNAL by Incoming President 
Tappan Gregory, to declare anew the principles and 
purposes which will continue to activate our Associa- 
tion’s work. 

Messrs. Rix and Gregory have been associated closely 
in many projects of the organized Bar. There will be 
no break in the continuity of performance of the tasks 
on hand, no shifts in emphasis except as unforseen 
changes in conditions might require. The Association 
year just ended has been one of notable accomplish- 
ments and advance, under the inspiriting leadership of 
President Rix. The new Association year of 1947-48 
should be “another good year,” under President Greg- 
ory. ‘Full speed ahead” has been sounded; the organ- 
ized Bar in every State, county and city will be quickly 


at work. 
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a The “Law-Abiding Nations” 


Our Association’s Committee on Peace and Law has 
been casting about for a phrase to take the place of 
“peace-loving Nations”, to denote those governments 
and peoples which are willing to submit themselves to 
the rule of law in international affairs and conform to 
it. Secretary Hull’s “peace-loving Nations” of the Mos- 
cow Conference and 1943 will not do. All Nations claim 
to be “peace-loving,” and all or most of them are—some 
of them only on their own terms. 

“Law-abiding Nations” may be the best characteriza- 
tion. Its appropriation from internal, community life is 
apt. What is meant by a law-abiding citizen of a city or 
town is well known, The individual who breaks the 
peace or considers himself above the law is readily found 
out. To “abide” the law and legal procedures and not to 
take the law and one’s claimed rights into one’s own 
hands is a good English phrase and a recognized test. 

In world affairs, the law-abiding Nations are 

1. Those who believe that peace, freedom and se- 
curity can best (and probably only) be secured 
through the rule of law. 

2. Those who wish and intend, in a cooperative spirit 
and through their chosen representatives, to for- 
mulate, establish, and support the supremacy of 
law, orderly adjudication, and impartial enforce- 
ment. 

3. Those who by their agreements and their acts 
stand pledged to abide by and conform to the 
laws which majorities have duly established after 
the views of majorities and minorities have been 
democratically expressed and duly considered. 

The Committee points out that the law-abiding citi- 
zen of a community does not insist or expect that his 
disputes or rights shall be settled by “negotiations” or 
by discussions at the political level. He goes to Court 
and abides the decision. The policeman who finds a 
bully beating up a little man does not ask for debate: 
“Is his aggression justified?” He asks only: “Is the peace 
being disturbed? Is there a law against it?” If he thinks 
there is, he stops the attack, hales the aggressor or both 
parties to Court, and lets the law and the judge decide. 
So it should be with Nations. The international com- 
munity should become law-minded and law-abiding. 

The Charter of the Nations entrusts the development 
and codification of international law to the General 
Assembly. That body is at work on that task. Progress in 
the Assembly cannot be blocked by any “veto”. For an 
authoritative body of juris-consults to state and declare 
international and world law will give it great weight 
and force, will make it a standard to which law-abiding 
Nations will repair. To give it binding force in the 
sense that domestic legislation is law will be a second 
step, but hardly a difficult one for Nations that are 
minded to pledge and bind themselves to abide the 
rule of law because they are accustomed to it and have 
found it to be the best way of life. 
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= The Freedom Train on Its Way to You 
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a Outlawing of Aggressive War 
as With the cooperation of our Association and the organ Views expressed by Associate Justice Robert H. Jackson 
of ized Bar in many States and communities, the stream- in addressing the Western New York Federation of Bar 
its lined train bearing precious manuscripts which form Associations on September 12 command interest be- 
to the basis of American freedom and constitutional gov cause of his experience abroad. 
to ernment is on its 33,000-mile journey to all parts of out He declared that the world is “nearer to outlawing 
)S- country. The train left Philadelphia on September 17, aggressive war than it has ever been before. No longer 
m and will carry ninety-eight documents to more than 300 can it be said that under international law all war is 
ne communities in the forty-eight States. just and legal. The law condemns war of aggression.” 
It is a novel idea, to take historic documents of our At the Nuremberg trials he learned that “four Na- 
a- liberties out to the people, for men and women to see tions, even with a great variety of legal tradition can 
is in their home cities the charters of our traditions and cooperate.” Likewise from his experience he charac- 
or our system of government. The Constitution, the Declar- terized Communism and Naziism as “essentially the 
1e ation of Independence, the Bill of Rights, and many same at heart;” and he warned that “One of the first 
id others, are in the protective cases of transparent plastic things in any attempted tyranny is to destroy the Bar, 
Lo and glass. the only group who really know what the judiciary is 
m The presence of these immortal documents in the doing and how to appraise its work.” 
it. localities will dramatize the spirit of Re-dedication Year, 
one week of which will be appropriately commemor- 
e- ated in each community visited. The attacks by Ameri- ADVISORY BOARD of the Journal 
d can Communists on the whole project show that the F 
: eae pro} nie y Clarence M. Botts Albuquerque, New Mexico 
fear its effects in kindling anew the patriotism and zeal Chaitinn 34. Datta Washington, D. C 
it of our people. Charles P. Curtis, Jr. Boston, Massachusetts 
r- As Winthrop W. Aldrich, President of the American Wm. Tucker Dean, Jr. New York, New York 
of Heritage Foundation which is sponsoring the tour, said ee ae Jr. eae 
e- at the dedication of the train: “Our faith comes first and Semued C Donnell = ye 4 Seon og 
is Our most important asset. If America lost much of its Chee 6, Celene: te. Dire Misti Raabe 
as material things, these could be recreated by our free, Charles R. Fellows Tulsa, Oklahoma 
" vigorous people.” Farnham P. Griffiths San Francisco, California 
ss On October 21 the Government will issue a Constitu- Erwin N. Griswold Cambridge, Massachusetts 
: : s 2 Albert J. Harno Urbana, Illinois 
= tion Stamp, to the end that general use of it may help to Joseph W. Henderson Philadelphia, Pennsylvania 
emphasize the patriotic significance of Re-Dedication Frank E. Holman Seattle, Washington 
‘. Year. Francis T. Inge Mobile, Alabama 
is America and the world confront a crisis as to the William J. Jameson Billings, Montana 
; j - Bolitha J. Laws Washington, D. C. 
or future of hard-won liberties. We are face to face with hate iain Wichita Falls, Texas 
rt a challenge of our faith and our institutions. As Presi- Harold R. McKinnon San Francisco, California 
a dent Rix pointed out so stirringly in his address pub- George M. Morris Washington, D. C. 
e: lished elsewhere in this issue, the first and foremost Ben W. Palmer agg Minnesota 
“e question is whether the ideals and practices of law and Orie L. Phillips Dewwer, Colorado 
; : - Carl B. Rix Milwaukee, Wisconsin 
ks liberty can be entrenched and fortified by peaceful Clasaat ® Qebtiaon Pewthend: Siaine 
h means, in lands now menaced by totalitarian aggres- George Rossman Salem, Oregon 
e. sions and infiltrations, James C. Sheppard Los Angeles, California 
n- To see the drafts which Jefferson and Lincoln made W. Eugene Stanley Wichita, Kansas 
: : : Robert S. Stevens Ithaca, New York 
g. for immortal documents may serve to impress our youth, Willie E. Stevenson Oberlin, Olio 
it even their elders, that brave thoughts are put on paper Phil Stone Oxford, Mississippi 
al only by thought and toil, but still are of no avail unless Wesley A. Sturges New Haven, Connecticut 
n backed by brave action. There can be no gain from Lane Summers Seattle, Washington 
n looking at and repeating the phrases of our immortal Jone § Convent Lovievilie, Kentucky 
| ome aber seine - Robert B. Tunstall Norfolk, Virginia 
re documents if they are left as abstractions, as generalities, Earl Warren Sacramento, California 
it and are not given specific applications as a way of gov- Robert N. Wilkin Cleveland, Ohio 
2 ernment and life. Men in high place may recite them Charles H. Woods Tucson, Arizona 
1e glibly but violate and disregard them grossly. Re-dedica- Member; of the Advisory Board are consulted from time to time by 
d tion Year and the Freedom Train should re-awaken the Board of Editors as to policies and problems of the Journal. 
pis RS They obrain, or suggest, and will at times prepare, desirable material 
re a willingness to work and fight for these principles for publication, particularly from their respective regions. Except for 
e through our democratic processes of government and pe Pivme ¢~. Parggacnchyer pregeriaieeeday crates Ae bps ect Fags 
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= The Judicial Conference in the 
Ninth Circuit Has Ideas 


There was a bit of an “uprising” among District 
Judges and perhaps the Circuit Judges in the Ninth 
Circuit, if the resolutions emanating from its recent 
Judicial Conference may be taken as indication. The 
information was given that more than fifty-two Circuit 
and District Judges are eligible for retirement, and the 
implication was that they would accept it on favorable 
terms. Some of the actions voted, in a major instance 
over Senior Circuit Judge Garrecht’s “no,” will evoke 
interest and comment wherever federal judges (and 
lawyers) congregate. The resolutions were more nu- 
merous than in a Bar Association meeting; they are re- 
ported elsewhere in this issue. 

It all was started quietly enough; the judges did not 
like some of Senior Circuit Judge John J. Parker’s pro- 
posals, in the Judicial Conference of Senior Circuit 
Judges, as to writs of habeas corpus. ‘They were not 
alone in this, as some other Circuits have not thought 
well of requiring a three-judge Court, etc., to hear such 
writs. The judges in the Ninth seemed to be disposed 
to disapprove them, but finally were content to recom- 
mend that they be re-submitted to the Committee ap- 
pointed by the Chief Justice. The judges in the Ninth 
unanimously asked also for funds to provide at least one 
bailiff in the Court of each District Judge. An ad- 
ditional judge for the Southern District of California 
was asked for. 

Ihe District Judges wished representation in the 
Conference of Senior Circuit Judges. On motion of one 
of their number, the Conference voted to recommend 
that Section 311 of the proposed Federal Judicial Code 
should provide that, in the Conference of Senior Cir- 
cuit Judges convened by the Chief Justice, there should 
be represented the District Judge of each Circuit whose 
commission is senior to that of any other judge—along 
with the Senior Circuit Judge, of course; also, that if 
any senior judge summoned by the Chief Justice to the 
Conference is unable to attend, another judge may be 
summoned in his stead. 

Then Judge O’Connor offered a resolution which 
began by reciting that “more than fifty-two Circuit and 
District Judges of the United States” are entitled to 
retire and “should be freed from the ordinary routine 
of the Courts in which they are sitting”, but they are 
reluctant to retire because they are able and willing to 
continue to participate in “the administration of justice 
in cases in which they consent to serve”. Climactically, 
the resolution recited that 


Mature men hesitate to enter a retirement where their 
future services are to remain available away from thei1 
homes and their time out of Court spent in the lonely 
room of a hotel without the companionship of their wives. 


To remedy this situation Judge O’Connor moved 
that all retired Circuit and District Judges shall be des- 
ignated as Senior Circuit and District Judges, respec- 
tively; that when any such retired judge is called on for 
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service other than at the place of his residence, he shall 
be entitled to receive, in addition to his retirement 
salary, “traveling expenses of himself and his wife, and 
their reasonable expenses, not to exceed $25 per day, 
actually incurred for maintenance,” etc. This was car- 
ried, but Senior Circuit Judge Garrecht had his vote 
in the negative recorded. 

Several other resolutions adopted were formal and 
complimentary. Those already summarized were doubt- 
less “grist for the mill” of the Annual Conference of 
Senior Circuit Judges convened by the Chief Justice 
after this issue went to press. 

Two manifested aspects as to these Judicial Confer- 
ences in the Circuits may be noted: Needed and capable 
efforts have been made, by the Administrative Office 
and by designated judges, for closer liaison and under- 
standing, between the representatives of the Courts and 
of the Congress for economy on the one hand and ade- 
quate appropriations for the federal judiciary on the 
other. The Judicial Conferences have all contributed 
to this; the organized Bar and the JOURNAL have done 
their best to support it, Along with this needed step for 
better understanding between the Courts, the Bar, and 
the Congress, progress has been made toward bringing 
the Judicial Conferences closer to the Bar and giving 
the organized Bar fuller information and a larger part 
as to them. If the JouRNAL can help as to this objective 
also, we shall have fulfilled one of our major current 
objectives. 


= Draft of Federal Rule to Govern 
Condemnation Cases 


The Advisory Committee appointed by the Supreme 
Court to assist it in the preparation of Rules of Practice 
and Procedure for Civil Cases in the District Courts of 
the United States has prepared and submitted a pre- 
liminary draft of a rule to govern condemnation cases, 
and has asked that members of the bench and Bar con- 
sider the draft and submit their suggestions on this 
subject which was so actively discussed a year ago (see 
32 A.B.A.J. 625; October, 1946). 

The draft rule has not been approved by the Supreme 
Court, and it should be understood that the Court is 
in no way committed to it and has not given it consid- 
eration except to authorize the Committee to incur the 
expense of printing and circulation. Former Attorney 
General William D. Mitchell is the Chairman of the 
distinguished Advisory Committee; George Wharton 
Pepper is the Vice Chairman, Edgar B. Tolman the 
Secretary, and Judge Charles E. Clark, Reporter. The 
draft has not been approved at a meeting of the Ad- 
visory Committee. 

The 43-page document containing the draft, the notes 
and discussions of the Committee and the Reporter, 
proposed forms, etc., has been issued from the Govern- 
ment Printing Office, evidently with considerable delay 
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in the printing; and distribution has recently been made 
by the Advisory Committee to judges and lawyers known 
to be interested. A copy was not received by the JOURNAL 
in time to bring the publication sooner to the attention 
of our readers. 

It was originally intended by the Advisory Committee 
that all suggestions and opinions regarding the draft 
rule shall be in its hands not later than October |. 
The JouRNAL brought to the attention of the Advisory 
Committee the fact which the Committee was already 
considering, that lawyers who have not hitherto been 
aware of the issuance of the draft will be unable to com- 
ply within that time limit. 

As long as the condemnation rule could not be con- 
sidered and completed by the Advisory Committee in 
time for submission to the Congress at the opening of 
its next session on January 6, the JOURNAL has been as- 
sured that the time will be considerably extended, that 
the Advisory Committee will not meet until after Janu- 
ary 1, and that criticisms and suggestions received from 
judges and lawyers up to that time will be considered. 

Communications may be addressed to the Advisory 
Committee at the Supreme Court Building in Washing- 
ton, D. C. The subject has been and is of interest and 
importance to many lawyers. In our next issue we shall 
endeavor to present an explanation and some discussion 
of the present draft, If any of our members have criti- 
cisms or comments which they would like to submit for 
the consideration of others in the profession, we shall be 
glad to publish such of them as do not exceed three 
hundred words in length and seem likely to contribute 
to a fair discussion of the draft rule. 


= The Confrontation of Opinions 


Much is said nowadays about freedom of opinion and of 
speaking. President Rix referred to it pointedly in his 
Annual Address on September 22. It has so long been 
taken for granted in our country because it supposedly 
is vouchsafed by constitutional guaranties that we had 
rarely considered its content until Courts began to 
abridge it and “the iron curtain” startled us by showing 
how that prized freedom can be taken away from men 
and women who once felt secure in their enjoyment of it. 

Many people who write or talk about free speech 
often seem to have mostly in mind the privilege of a 
man to hire a hall, mount a soapbox, harangue im- 
promptu listeners, publish a newspaper, obtain a license 
for a broadcasting station, publish and circulate pam- 
phlets without constraint. For some officials in govern- 
ment, freedom of utterance has been treated as consist- 
ing of mimeographed material by the ton at taxpayers’ 
expense, radio time pre-empted at the expense of the 
Stations, press releases and “‘off-the-record” conferences 
in which the coloration of news and views is exchanged 
for “hot tips’—all to the end that misleading informa- 
tion and self-serving views may be uttered and printed 
so often and so vehemently that errors gain acceptance 
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from iteration. 

These things are not of the substance of true freedom 
of opinion or speech. Some of them are incidental to 
it to such an extent that their abridgment might en- 
danger the substance, So we acclaim judicial decisions 
that safeguard the incidentals, and rarely stop to 
think that the realities hardly enter into these super- 
ficial manifestations. 

What matters in free speech cannot be the mere 
utterance of opinions that are subject to no test or 
contest. Freedom of thought and speaking takes place, 
for example, in a body of scientists where the data, 
the hypotheses, the experience, and the conclusions, are 
placed before men who take nothing for granted and 
are competent to assay and appraise. It takes place in 
a deliberative body of experienced and open-minded 
men such as the House of Delegates of our Association, 
where the recommendations of specialist groups are ex- 
amined broadly and deeply by men of widely varying 
views and experience, men who are trained to know 
and analyze facts and put ideas to the competitive tests 
of rationalized conclusions. 

Freedom of thought and utterance is exemplified 
also by a parliamentary body in which responsible 
Ministers run the gauntlet of a “question hour” and 
have to give an account of their doings—answers to 
questions propounded by alert opposition, further ques- 
tions based on answers given, evasion made difficult 
by the quest for truth—a legislative body where oppos- 
ing views are present in numbers, where men who are 
summoned to speak are also required to answer. The 
same rigorous process operates also in a Court of law 
and justice, where counsel argue, opposing witnesses 
confront each other, tell their stories, and are cross- 
examined, and the conflicting claims of both sides have 
to be submitted to the same Court and jury—the test 
of impartial, impersonal, law-governed fact-finding from 
all of the evidence. In the deliberations of the grand 
jury, historic safeguard against unfounded accusation, 
and also in the petit jury, the opposing claims are 
put to tests by men and women who have seen and 
heard the witnesses and have listened to the arguments 
of counsel. 

Perhaps above all, true freedom of thought and 
speaking is exemplified in an independent newspaper 
which publishes the reported facts without bias, gives 
its own opinions fairly and fearlessly, and will publish 
also, when conditions at all permit, the views of those 
who disagree with the paper’s policy, to the end that 
readers may choose between them, The unchallenged 
belief, the view that has not undergone “the competi- 
tion of the market-place of ideas,” the opinion that 
has never had to stand its ground against other judg- 
ments, the propaganda that comes from sources which 
never pause to take stock of realities, may and do receive 
the legal protection of the constitutional provisions, 
but freedom of thinking and speaking is not made in- 
violable for the sake of them. 
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Walter Lippmann put it this way: 


The unexamined life, said Socrates, is unfit to be lived 
by man. This is the virtue of liberty, and the ground 
on which we may best justify our belief in it, that it tol- 
erates error in order to serve the truth. When men are 
brought face to face with their opponents, forced to answer, 
forced to listen and learn and mend their ideas, they cease 
to be children and savages and begin to live like civilized 
men. Then only is freedom a reality, when men may voice 
their opinions because they must examine their opinions. 
One of the crowning glories of Courts and law and 

lawyers is that their ways of doing things lead to and 
involve the examination of what men say. In the delib- 
erative processes of a great Bar Association, men who 
form and voice opinions weigh them first, because they 
know they will be examined by men who seek the sound 
course, are skilled in sorting out truth from misappre- 
hension, and on nearly all public questions are con- 
trolled by no preconceived views. Foolishness, fallacy, 
ill-considered or impromptu views, rarely make head- 
way. The tradition and practice of open-minded and 
searching inquiry are distinctively in the keeping of 
the Bar. 

These observations lead to two more: The first is 
that the characteristics we have described are making 
the General Assembly of the United Nations the greatest 
court of public opinion in the world—not yet a legisla- 
ture, not a court of law. Its powers are only of recom- 
mendation—by a two-thirds’ vote on “important” mat- 
ters, by a majority on others. Yet the confrontation of 
opinions on its floor and in its debates puts all utter- 
ances to the test of integrity and reason. Artificial ma- 
jorities are of no avail in it; its accountability is to the 
moral judgment of mankind, Naturally, in such a 
forum, lawyers are in the delegations from all lands, 
in key posts at every turn. 

Our further observation is that this capacity for 
leadership in the sifting-out processes of public opinion 
imposes on lawyers a serious responsibility, as to what 
is said and done in our meetings, and as to what is 
uttered and published in the name of the organized 
Bar. Disinterestedness and candor are as indispensable 
as fairness. We are conscious as to this accountability 
as to the JouRNAL. To the best of our ability we ad- 
vocate the measures and principles adopted by our 
Association through its representative processes. Yet we 
often give space to an opposing view. When we publish 
an article on a controversial issue on which the House 
of Delegates has not acted, we usually try to obtain and 
publish a reasoned statement of an opposing view. When 
we offer anything like a symposium on a legal subject, 
we feei a responsibility that it shall not be one-sided 
and shall contain divergent views. 

By such a confrontation of informed opinions in our 
columns, our readers may best be aided in forming 
and expressing their own views. After all, in the or- 
ganized Bar of America, although open debates and 
majority votes decide Association attitudes, individual 
members may and do retain and express their own 
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opinions. In the spacious house of the organized Bar, 
there is room, and there is work, for men and women 
of widely varying views and interests, none of which 
do they waive or surrender in working together in the 
public interest. 


From Members of Our | 


Editorials ADVISORY BOARD 


a The Qualifications of Judges 


The recent movement by our Association to make its 
information and opinion known in the selection of 
judges is one of great importance, and it is to be hoped 
the committees appointed in the various States to confer 
with the appointive powers will be given full oppor- 
tunity to present their views as to qualified candidates. 
Respect for the Courts essentially depends upon good 
choices for the judiciary, and no persons are in a better 
position than practicing lawyers to know the type of 
person needed. 

In fulfilling their assignments, the committees doubt- 
less have set up criterions by which one considered for 
the office of judge may be effectively appraised. It is 
commonly agreed he must be honest and honest-minded, 
learned in the law, industrious, and possessed of an in- 
herent sense of fairness and a good temperament. But 
there is one trait, too often overlooked by the appointive 
powers, which is indispensable to a good judge. He 
should be wise, or, as sometimes has been stated, he 
should have “horse sense.” 

The wise person is a well-balanced person. In select- 
ing a judge it is natural to lay emphasis upon legal 
learning, and there can be no question a judge should 
have this quality. Justice may be entirely defeated by 
inability to comprehend controlling law points in com- 
plicated cases litigated in the Courts. 

But legal learning alone does not suffice. Without 
an understanding of human nature, a judge though 
vastly learned in the law may be unbalanced. He is 
likely to be impatient and intolerant of those not pos- 
sessed of comparable learning, notwithstanding that 
their causes may be just. In cases where human quali- 
ties dominate the outcome and where the legal ques- 
tions are simple, of which there are many thousands 
daily arising in the Courts, the judge without wisdom 
and understanding often will reach theoretical and 
unreal conclusions. Failure to understand human 
beings, therefore, may prove equally as disastrous to the 
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cause of justice as failure to ascertain and understand 
law principles. 

It will be recalled that in the early days of the He- 
brews, a ruler, when he was asked what he most desired 
be given to him by his Creator, stated he desired wisdom 
to judge his people. This appeal, as shown by later 
writings of the ruler, was not only for intellectual in- 
sight, but also for practical conduct and piety. The 
request so pleased the Creator that the ruler was re- 
warded not only by gift of wisdom but also by gifts of 
great power and possessions. 

Sometimes wisdom is the gift of nature, but perhaps 
more often it is acquired by practical experience. Usu- 
ally a lawyer is a wise person only when he has known 
the serious problems, the crises and the disasters, as 
well as the triumphs, of many different clients, has 
grappled with strong adversaries, and has reasoned be- 
fore different judges and juries. But it is not important 
where the trait has been attained. Let it be required 
that before being approved for appointment as judge, 
the lawyer shall be found to be possessed of a wise and 
understanding mind, for only then will litigants be 
assured of just consideration of their cases. 


Washington, D. C. BouitHA J. Laws 


w A Constitutional Issue 
as fo the “‘Right’’ to Strike 


In his address before the Public Utility Section of our 
Association on October 29, 1946, Donald R. Richberg 
said: “There can be little question that the National 
and State governments, within the fields of their respec- 
tive jurisdictions, can enact legislation restricting or 
wholly prohibiting strikes against public utilities.” He 
went on to say—and here I am forced to disagree: “A 
body of lawyers should not waste its time debating 
this issue.” 

[ should contend, on the contrary, that, while the 
rule stated in the first quotation is the only sound one, 
nevertheless the case for the enunciation of such rule is 
by no means obvious or axiomatic. It is not so simple 
that he who runs may read. Whether or not lawyers 
debate, or accept the opinion of one of their brothers, 
constantly, vociferously, and earnestly, the contention is 
‘sing made that to strike is a right so deeply engrained 
in our law and institutions as to take its place with the 
right to the ownership and use of property: with result 
that the right to strike is one of the principles or lib- 
erties of a citizen which cannot be destroyed or 
substantially impaired by Act of Congress or a State 
legislature, 

I modestly submit that the complete answers to these 
momentous constitutional questions can not, as Mr. 
Richberg asserts, be rested upon the decision in the 
Dorchy case (272 U. S. 443) nor in Justice Brandeis’ dis- 
sent in the Duplex case (254 U. S. 443). They lie deeper. 

Unless the Bar of America is aroused from its 
lethargy and complacency in this regard, it will awaken 
some day to find that the Supreme Court has handed 
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down a decision more revolutionary than that in the 
Thornhill case (310 U. S. 88) and has fastened on our 
jurisprudence the thoroughly dangerous and econom- 
ically pernicious doctrine that the right to strike and to 
boycott, as well as the right to picket, are all firmly im- 
bedded in the cement foundation of the Constitution. 
Then instead of the welfare of the people being the 
supreme law, it would be the Court’s decree that the 
rights of certain individuals and groups would be the 
highest law, without regard to public welfare and free 
from legislative control and regulation. 

We have been served with ample warning. The Taft- 
Hartley law is to be tested in the Courts, up to the 
Supreme Court. I hope Mr. Richberg’s advice in this 
particular will not be followed. There is here a call for 
every lawyer to be well informed on labor law. There is 
here a challenge to our Association, which I hope it will 
promptly heed. A well-informed Bar, thoroughly cogni- 
zant of the principles involved in the so-called “right” 
to strike, would be some insurance against an errant 
decision. 


Tucson, Arisona CHARLES H. Woops 


Editor to Readers 


During the past eleven months our cover portraits 
have been of Senior Circuit Judges of the federal circuits. 
With them have been published sketches of the per- 
sonalities and careers of these jurists and their judicial 
work and that of the Courts over which they preside. 
Throughout this presentation, we were aware of its one- 
sidedness in a sense, in that corresponding recognition 
was not being accorded to the highest Courts of law in 
the States, their devotion to law and justice, and their 
vital place and part in the American judicial system. 
With our federal series soon to end, we shall turn next 
to the chief judges and chief justices of the highest 
Courts in the States, to acquaint our readers with them 
and their invaluable services, with appropriate em- 
phasis also on the work of their Court as an entity and 
of the State judicial system of which they are the cap- 
stone. No sequence determined in advance will be fol- 
lowed; attention will be given to geographical diversi- 
fication, to give representation to different parts of the 
country. Such a series will necessarily extend over many 
months, even years; we shall interrupt it whenever cir- 
cumstances seem to us to make another selection ap- 
propriate for a particular month. Through this series 
we shall hope to give to our readers a better acquaint- 
ance with the judicial systems of the States and the work 
of their highest Courts, as we have lately done as to the 
United States Circuit Courts of Appeals. 

rt er 
A valued member in a small Western city wrote us 
to protest our devoting cover space to portraits of 
Senior Circuit Judges. He urged that our covers give a 
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“table of contents’—like the venerable but rejuvenated 
Atlantic Monthly and the unique Reader’s Digest. ‘““Why 
devote this space to pictures of local personages who 
are of little or no interest or importance to the average 
lawyer?” was the gist of his plaint. We are glad always 
to receive outspoken views from our readers; the merits 
of his suggestion of placing a table of principal contents 
on the front cover, instead of on the first page inside, 
may be arguable, But his point of view as to cover por- 
traits, and probably also the sketches, of judges who 
preside over great Courts of our country challenged us. 
No doubt many of our members have never argued a 
case in a federal Circuit Court of Appeals; but many 
others have done so, and many others have been in those 
Courts as associate counsel or “on the brief”. Are there 
very many of our members who have never been called 
upon to form an opinion about some decision of one 
or more of those Courts, probably not of his own 
Circuit, as basis for advice to clients, and who are not 
helped by some knowledge of the personality and back- 
ground of the Senior Circuit Judge and the work of the 
Court over which he presides? Beyond these utilitarian 
aspects and aside from individual disagreement with 
some of our appraisals of judges, can any page of the 
JourNAL of the American Bar render a greater service 
to law and justice and American institutions than to 
accord conspicuous recognition to hard-working jurists 
whose careers and decisions exemplify a basic difference 
between America and a “police state’? Anyhow, we 
shall stick to our course, and shall soon risk becoming 
still more “local” by taking up our space to tell of the 
personalities and careers of the presiding judges of the 
highest Courts of the States and of the work of the law- 
governed tribunals over which they preside. 
— 

Repercussions and new impacts of the majority de- 
cision in the Girouard case (326 U.S. 714) as to the 
obligations of alien applicants for American citizenship 
continue to arise. The discussion of it in our columns 
may have consequences. (See 33 A.B.A.J. 95, 323, 540, 
663, 776.) According to an Associated Press dispatch on 
September 4, United States District Judge Robert N. 
Wilkin, of Cleveland, a member of our Advisory Board, 
had before him on that day the naturalization applica- 
tions of two members of the sect known as Jehovah's 
Witnesses, In denying to them the privilege of citizen- 
ship, he said: “In my Court any member of Jehovah's 
Witnesses would be denied citizenship if he followed 
the tenets of that sect and refused to bear arms or assist 
in any way in the war effort.” A majority in the Supreme 
Court having held that an applicant could not be de- 
nied citizenship because he qualified his oath or admis 
sion papers with a reservation that he would not bean 
arms in defense and support of the United States, Judge 
Wilkin was of the opinion that a religious or other be- 
lief which led to the applicant’s refusal to “‘assist in any 
way” in our country’s war effort was not within the 
scope of the majority decision. 
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Our November issue will feature the addresses at ou 
Cleveland meeting by the Chief Justice of the United 
States, Fred M. Vinson, of Kentucky, and the Lord 
Chancellor of Great Britain, Viscount Jowitt of Steven- 
age. For many reasons, each of their messages will be 
awaited and read with keenest interest. 

“wr. 
On June 4 in Washington, D. C., our Association con- 
ducted a conference with “top” representatives of the 
radio, movies, and press. (See our July issue, page 649). 
One of the subjects opened, frankly and factually, with 
no suggestion from our Association as to remedy, except 
through the voluntary action of the industry, was as to 
the “crime” programs on the radio at hours when chil- 
dren are listening in their homes. Various questions were 
candidly raised (pages 649-50) as to whether these fea- 
tures contributed to juvenile (or parental) delinquency. 
No actions at all were voted on any subject, except to 
authorize a committee for further consultations; but 
the JouRNAL’s account of the conference attracted wide- 
spread attention, and has been considerably circulated 
by and within the industries. Parent-teacher groups, 
women’s clubs, and other groups took up the discussion. 
There have been indications that interest in corrective 
measures had been stimulated. 

i ear 
Now comes the National Broadcasting Company and 
the stations affiliated with it. At Atlantic City on Sep- 
tember 13 the vote was unanimous to refuse to broad- 
cast “crime” or “mystery” shows before 9:30 p. m., New 
York time (8:30 p. m. for the present in the Central 
Time Zone; 9 p. m. on the Pacific Coast). The American 
Bar Association was the only organization named in the 
announcement as having brought forward the “criti- 
cisms”—they were not offered as such—which led to the 
decision. The eight further points adopted by NBC, to 
be fully effective on January 1, for the guidance of pro- 
gram producers and sponsors by way of restrictions on 
“crime” shows are: 

1. No program will be broadcast which glorifies or 
justifies crime, criminals or any anti-social practice or 
which treats these matters in a cynical or condoning 
fashion. 

2. Lurid, overly-realistic dramatization of the morbid 
or criminal aspects of the story must be avoided. Detailed 
portrayals of murders, electrocutions, hangings, third- 
degree methods, physical agony, torture of any kind, 
cruelty to children or animals are not acceptable for 
broadcast. 


3. Programs which by virtue of detailed description 
of the technique and methods of crime become blue- 
prints for imitation by impressionable listeners must be 
avoided. 


t, Revenge shall never be justified as a motive. Epi- 
sodes involving kidnapping of children, rape, adultery or 
other illicit relationships are not acceptable. Suicide will 
not be detailed in method or presented as a satisfactory 
or justifiable solution to any human problem. 


5. No mention, direct or implied, of sex crimes, prosti- 
tution or sex perversion will be permitted. 
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6. Law, justice and the officers of the law should be 
portrayed without disparagement or ridicule, but with 
respect, 

7. Crime must always be punished, either specifically 
or by implication. Crime is not a subject for comedy. 

8. News of crime will always be presented factually. 
No appearance of persons involved or featured in current 
criminal or morbidly sentimental news stories will be 
allowed. 


Interested readers may well check these with the points 
broached in our Association’s June Conference. Item 6 
will be hailed with especial approval, as tending to ac- 
complish an objective of our Association. At this writing 
there appears to be doubt whether some other “chains” 
will take similar action; the National Association of 
Broadcasters will be asked to give full support in No- 
vember. Difficulties will of course be presented as to 
conformance by some of the smaller, independent sta- 
tions; but it is hoped that these can be persuaded by 
local opinion in their communities. 
i eee 
The next time any lawyer or cynic suggests that Bar 
\ssociation conferences accomplish nothing (“they mere- 
ly talk and pass resolutions, to which nobody pays any 
attention”), our readers may well turn back to the above 
paragraphs, as to what has followed one conference. 
There was “talk”; no resolutions were passed; every- 
thing was frank, cooperative, and solicitous for the 
public interest. But results have come sooner than any 
representative of our Association expected. 
oe «rite 

The fifteenth President of our Association, in 1892-93, 
was John Randolph Tucker, of Lexington, Virginia, 
who succeeded John F. Dillon, of New York. The 
twenty-fifth President was the son of the fifteenth Presi- 
dent, Henry St. George Tucker, also of Lexington, who 
in 1904-05 preceded George R. Peck, of Chicago, about 
whom Walter P. Armstrong wrote in his diverting sketch 


STANDARD OF LIVING 
(Continued from page 1007) 


“glorious supper” he mentions with 

relish—“turkey, venison, bear’s meat, getting things backward, the neo- 

fresh butter, hot corn bread, sweet liberals would probably dismiss Cass 
, > » 


such a vigorous resistance that the 
sheriff retired from the contest. Colo- 
nel P—— thereupon descended from 
the bench, coolly took off his coat, 
gave the brawler a severe beating, 
and after putting him out of the 
courthouse, resumed his garment and 
his seat, and continued his judicial 
functions.” 

It was the spirit and will that 


conversation!” 


potatoes, apple sauce, and pumpkin 
butter! ... And then the animated 

Even when he was our minis- 
ter-plenipotentiary to the court of 
France, the general maintained there 
was much to be said in favor of eat- 


Editorials 


of “Private” John Allen. The thirty-fourth President 
was Stephen Strong Gregory, of Chicago, in 1911-12, 
whose son, Tappan, also of Chicago, is the seventy-first 
President, for 1947-48. Thus for the second time in our 
Association’s long history its President is the son of a 
former President. 
ef io. Ha 

For many months, at intervals in his law teaching, his 
trips to China, and his prodigious labors in many fields, 
our beloved Roscoe Pound has been at work for us 
on a review of The Annual Survey of American Law. 
His manuscript has been painstakingly completed since 
he retired from teaching, and has just been received. 
It is far more than a review. He writes in glowing terms 
of the Survey and of the work of Dean Arthur T. 
Vanderbilt and the latter’s editorial associates, but he 
has gone far beyond assaying and appraising that monu- 
mental project. Into his contribution he has put much 
of his own scholarship and philosophy, very much of 
his own keen analysis of Court decisions, legislation, 
and trends in the law. It is indeed a magnum opus, 
which cannot be published in a single issue of the 
JourNAL. It will appear in installments; we lack the 
space and the time to ready it for this issue. 

Practicing lawyers, judges, teachers and legal scholars 
will find its contents richly useful on the great variety 
of subjects covered. Such a “review” is an event in itself, 
alongside the Annual Survey which it acclaims. 

a Se 

Civil Affairs in Occupied Liberated Territory, a weekly 
publication of the War Department for distribution 
and official use among the higher echelons of the Occu- 
pation set-up in the Department and in the various 
theaters, is re-publishing from our August issue (page 
777), Eli E. Nobleman’s article on “Military Govern- 
ment Courts: Law and Justice in the American Zone”. 
The article is regarded as useful and as of moment to 
the occupation projects. 


your feet to the fire, as Cass did on upon which I had watched it and 
circuit. All we need envy is the roasted it before the fire.” 


In the almost incurable mania for 


and his colleagues of the Ohio Bar 
as so many impossible rustics. They 
had a low standard of living, and all 
their movable property went easily 
into their rough-tanned saddlebags. 
By some modern standards, it is un- 
thinkable that their political ideas 
could survive with such slender ma- 


counted. There is no special virtue, ig with your knife. “I have ate terial support, But they carried the 
we imagine, in a hand-hewn shack, many a meal in the woods,” he wrote, (Constitution and the United States 
nor in the pioneer custom of rolling “without a fork, and never a more Statutes into the wilderness of the 
yourself in a blanket and sleeping on pleasant one than when cutting a Northwest Territory. And made 
the soft side of a board floor with piece of venison rib from the stake, them stick. 
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Bankruptcy Reciprocity: 





A Study as to a Treaty with Canada 


by Robert H. Busler + of Kansas City, Missouri 


® The close ties of cooperation between Canada and the United States for peace 


and law in the world, as well as the bonds of trade, give timeliness and point to 


discussions of legal problems which may come to be of common interest. Reciprocal 


problems of bankruptcy in one country with debtor's assets in the other may become 


consequential, alihough in recent years, at least, such instances appear to have 


been few. 


Mr Busler's article will in any event be instructive, as to parallels and differences 


in the laws of the two countries. What he is suggesting, in essence, is a reciprocal 


treaty similar in principle to the Convention and Protocol between Canada and 


the United States for the Avoidance of Double Taxation and the Prevention of Fiscal 


Evasion in the Case of Income Taxes. Although tens of thousands of persons and 


corporations on both sides of the border were affected by the absence of such an 


agreement, more than ten years of negotiation preceded the signing of it in 1942. 


In the United States, members of the National Association of Referees in Bank- 


ruptcy have manifested interest in the eventuality of a treaty or convention fashioned 


along the lines pointed by Mr. Busler's research and proposal. 





®" National bankruptcy laws have al- 
most universally assumed a muncipal 
character while business has devel- 
oped along international lines. Cases 
of great inequity are encountered in 
the field of bankruptcy. This has 
been the experience of business men 
who have been involved in proceed- 
ings concerning the bankruptcy of a 
debtor with assets and creditors in 
more than one country. The devel- 
opment of bankruptcy law has not 
kept pace with the growth of inter- 
national trade and commerce and 


has been slow to eliminate inequities 
in the international bankruptcy field. 

This is particularly true of the 
“common law countries” in general, 
and Canada and the United States 
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in particular, where no attempt has 
been made to resolve the problems 
by international agreement or other- 
wise. The present law on the subject 
is somewhat obscure, but Mr. Kurt 
H. Nadelmann! has investigated ex- 
haustively the problem and written 
several enlightening articles. 


According to certain opinion,” the 
United States is one of the few coun- 
tries in which priorities are given to 
local over foreign creditors in the 
distribution of assets in a bankruptcy 
proceeding in this country. This is 
not true. What the United States 
Supreme Court has said is that no 
federal question is involved if a State 
of the Union, following its own law 
and policy, refuses to recognize ex- 
ternal transfers of property situated 
within its borders; e.g. a transfer re- 
sulting from foreign bankruptcy ad- 
judications, which conflicts with the 
rights of domestic creditors seeking 
to recover their debts against local 
property. State law does not pro- 
vide, with certain exceptions,‘ that 
claims of resident creditors shall be 
paid prior to those of foreign credi- 
tors.5 This could be done, however, 
as far as creditors of another country 
are concerned, if the State cared to 
do so. Federal law has no priority.? 
The Bankruptcy Act states that cred- 
itors have priority if they are entitled 





1, J. U.D., Univ. of Freiburg in Breisgau; 
Lic. en Dr., University of Paris; Research Fel- 
low in Comparative Law, University of Pennsyl- 
vania. See: Recognition of American Arrange- 
ments Abroad, 90 U. of Pa. L. Rev. 780; Foreign 
and Domestic Creditors in Bankruptcy Proceed- 
ings, Remnants of Discrimination? 91 U. of Pa. L. 
Rev. 601; Bankruptcy Treaties, 93 U. of Pa. L. Rev. 
58; International Bankruptcy Law: Its Present Status, 
Jour. of Natl. Assoc. of Referees in Bank., July, 
1944; Local Priorities in Bankruptcy—Once Again, 
Am. Journal of Int. Law, July, 1944; International 
Bankruptcy Law—Paramount Problems, Com. Law 
Journal, 1945. 

2. 8 Lapradelle et Niboyet, Repertoire de 
Droit International (1930)—a Repertoire of Inter- 





national Law of world-wide circulation published 
in France. 

3. Disconto Gesellschaft v. Umbreit, 208 U. S. 
570 (1907); Clark v. Williard, 292 U.S. 112 (1934); 
Clark v. Williard, 294 U.$. 211 (1935). 

4. A Tennessee statute (Tenn. Code (Michie, 
1938) Sect. 4134) contained a provision that pref- 
erence would be given to local creditors in the 
distribution of the assets of an insolvent corpora- 
tion. 

5. ‘Foreign and Domestic Creditors in Bank- 
ruptcy Proceedings—Remnants of Discrimination," 
91 U. of Pa. L. Rev. 601. 

6. In Blake v. McClung, 172 U. S. 239, on fur- 
ther appeal, 176 U. S. 59, the Court held that 
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io “priority by laws of the United 
States”, and for rent for actual use 
of premises affected which accrued 
three months before the date of bank- 
ruptcy.8 So, any priorities that could 
exist under State law are not recog- 
nized, except for rent priority, in the 
federal Courts. 

The general rule in this country 
with regard to assignments for bene- 
fit of creditors in a bankruptcy pro- 
ceeding in another country is that 
such a foreign assignment cannot 
ipso jure affect local property and 
that claims of a foreign trustee will 
not be sustained against domestic 
creditors.® 


Effects of a Foreign 
Discharge in Bankruptcy 


However, there seems to be a split 
of authority on the effect of a foreign 
discharge in bankruptcy. The United 
States Supreme Court and New York 
Courts have held that such a dis- 
charge is never a bar to a subsequent 
action by a creditor unless the Court 
in the bankruptcy proceeding had 
jurisdiction over him or he consented 
to the prior proceeding.'° However, 
the Supreme Court apparently made 
a distinction between the extra-terri- 
torial effects of a discharge in straight 
bankruptcy and the effects of a re- 
organization plan accepted by the 
majority of creditors, for it held that 
United States bondholders were sub- 
ject to a Canadian reorganization 
plan and said that the legal relations 
of members of a corporation to each 
other are controlled by the laws of 
the place where the corporation was 
organized.!! In a later case, the Su- 
preme Court was quick to limit this 


decision to mortgage bondholders 
only.!2 Maine,!* Massachusetts,'* and 
Vermont,!5 have applied the English 
rule which recognizes the discharge 
if granted by the law of the country 
in which the contract was made and 
was to be performed. 

From this brief summarization of 
our law, it can be seen that, while 
a foreign creditor may be allowed to 
share equally with domestic creditors 
in local assets in a domestic proceed- 
ing, a foreign trustee has no rights as 
against local creditors and a foreign 
discharge will not operate, except in 
a few States, against a local creditor 
unless he has been a party to the 
foreign discharge. 


Canadian Law as to the 

Priority of Creditors 

Canadian law gives no priority to 
local over domestic creditors in lo- 
cal assets in a domestic bankruptcy. 
Canada also follows the “doctrine of 
universality”—that a foreign assign- 
ment will pass all movable proper- 
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ty,'° no matter where situated at the 
time of assignment, as long as the 
debtor was properly subject to the 
jurisdiction of the Court.!? This rule 
has not been applied to realty. En- 
glish Courts have gone so far as to 
permit a foreign trustee to sell land 
in England for the benefit of the 
bankrupt owner’s creditors.1® This 
“doctrine of universality” is not ab- 
solute. It does not preclude a paral- 
lel proceeding in an English Court,’® 
and in this case foreign rights would 
be subject to those developed by the 
domestic proceeding. Canada has al- 
lowed a United States trustee in 
bankruptcy to recover personal prop- 
erty of the bankrupt fraudulently 
transferred to a Canadian resident,?° 
and has held also that the appoint- 
ment of an equity receiver in Illinois 
did not effect a transfer to him of the 
assets in Manitoba.”! In the absence 
of fraud, it is at least questionable 
whether the United States trustee 
would have been given the property. 
So, in spite of Canada’s adherence 





the Constitution protects citizens of another State 
of the Union against discrimination in the ad- 
ministration of the assets of a bankrupt, but 
creditors not citizens of the U. S. cannot avail 
themselves of this. 

7. Notes 4 and 5, supra. 

8. Bankruptcy Act, Sect. 64 (a) (5); 11 U.S. 
C.A., Sect. 104 (Supp. 1942). 

9. Harrison v. Sterry, 5 Cranch 289 (U. S. 
1809); Security Trust Co. v. Dodd, 173 U. S. 624; 
concurring opinion by Mr. Justice Stone in U. S. 
v. Belmont, 301 U. S. 324. 

10. Ogden v. Saunders, 12 Wheat. 212 (U. S. 
1827); Baldwin v. Hale, 1 Wall. 223; Denny v. 
Bennett, 128 U.S. 489; Roesch v. Mumford, 230 
Fed. 56; International Shoe Co. v. Pinkus, 278 U. S. 
261, 264; Brown v. Smart, 145 U.S. 454, 457; 
Phelps v. Borland, 103 N.Y. 406, 9 N.E. 307 
(1886). 

11. Canada So. Ry. Co. v. Gebhard, 109 U. S. 
527 (1883). 

12. In Second Russian Ins. Co. v. Miller, 268 
U.S. 552, 560 (1924), the Court said that the 
Gebhard Case ‘‘only laid down the doctrine . . . 
that the legal relations of the members of a 


corporation to the corporation and to each other 
must be regulated and controlled by the law of 
the jurisdiction in which the corporation is or- 
ganized and it extended the doctrine so as to 
make it applicable to mortgage security holders 
having a common interest in the corporation 
property.” 

13. Very v. McHenry, 29 Me. 206. 

14. May v. Breed, 61 Mass. 15. 

15. Peck v. Hibbard, 26 Vt. 698. 

16. The Canadian Supreme Court held in Mac- 
Donald v. Georgian Bay Lumber Co., (1878), 2 
S.C. R. 364, that a statutory assignment in the 
United States does not transfer ‘‘immovable’’ prop- 
erty in Canada; Marine Trust Co. v. Weinig (1935), 
3 D.L.R. 282. 

17. Williams v. Rice. (1926), 3 D.L.R. 225, 2 
W.W.R. 192 (Manitoba). 

18. In re Osborn, 74 L. Jo. 134 (1932), 15 
B. & C. R. 189. 

19. A. V. Dicey, Conflict of Laws (5th ed., by 
A. B. Keith, London—1932) at page 500. 

20. Note 17, supra. 

21. Bank of Nova Scotia v. Booth, (1910) 19. 
Man. R. 471. 
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to the “universality doctrine’, there 
is an indication that it will not al- 
ways be applied in the absence of 
reciprocity. 

Canada follows the English rule 


should be a 
policy of mutual recognition by the 
Courts. 


two countries, there 


Possible Legislative 


States. It has long enjoyed the right 
to enter into technical or administra- 
tive agreements of a non-political na- 
ture with this country. But shortly 
after World War I, the question of 


























as to discharges—that a discharge un- Steps for Reciprocity whether local treaties involving Can- : 
der the bankruptcy law of the coun- any mutual recognition of bank- ada and the United States would have ay 
try where the contract was to be ruptcy wand ate to be based upon to be negotiated and signed by the d 
performed or the debt to be paid is some form of agreement binding up- Parliament and Ministers of Great é 
a discharge therefrom in England.*? on all jurisdictions of both countries Britain was resolved in favor of Can- le 
or upon legislation in both countries ada.*° So now the Dominion Parlia- W 
Clear Need for Reciprocal Recognition that would have the same effect. has the power Go either tl 
of Cunteupiey Srecsedings Without going into this matter, since #” administrative agrees OF & b 
While it can be said that, based upon it is a political rather than a legal sem with this nace ee fe 
Canadian doctrine, a United States one, it would be well to suggest one There is one consideration that st 
trustee can reach assets in Canada _ or two possible solutions: should be suggested—that of the con- 
more easily than assets in the United Identical or similar legislation stitutionality of such a treaty na endl Fe 
States can be reached by Canadians, could be passed by the Congress and — Conceivably, . local creditor of in 
these doctrines have not always been the Canadian Parliament as part of " foreign bankrupt with rer 6 | 
applied, apparently because of a lack the bankruptcy law of each country. State in this Cry allowing re- . 
of reciprocity.?3 Such a federal statute would be bind- °Y*TY by a local creditor - oe fe 
Clearly there is a need for mutual _ ing on the States, since Congress has the foreign ee, etc., might Sana Af 
recognition of bankruptcy proceed- express constitutional power to deal way the validity of a treaty Liat 
ings by both Canada and this coun-_ with bankruptcy.*4 The State power effect ” this country to foreign ad ‘ 
try. Today the world is a different does not extend to those subjects over apeaes bankruptcy, as depriv- i i 
place in which to do business from which the federal government has ing him of his rights without due : b 
what it was twenty-five or even ten exclusive jurisdiction, or, in the case ew of law. A definite oeeres } st 
years ago. As commerce becomes of concurrent jurisdiction, where the this awe law is aot available. How- ‘ 
more and more international in federal government has occupied the °°’ locos the a stead of this writer ( , 
scope, international understandings _ field.*5 that if the RERIOR SUES RI the - 
for the protection of the rights of The other method would be a constitutionality of such treaty or I 
non-residents in the administration treaty between the two countries. In legislation would be upheld. It has ~ 
of bankruptcies and insolvencies be- this country, such an instrument be- been said that impairment of obliga- 1 
comes more and more necessary. In- comes the supreme law of the land aes of aneroans: by bankruptcy law ” 
asmuch as the United States is the so long as it is constitutional and ‘'S a of itself a denial of due _—— a 
greatest creditor nation in the world — relates to a proper subject for inter- and that to result in such denial, the | 
and a heavy investor in Canada, it national negotiation.2* A treaty giv- provisions of the Act must be so l 
is very desirable that our discharges, ing aliens the same rights as citizens grossly arbitrary and unreasonable “ t] 
assignments, arrangements and re- to hold property in this country;*7 not to be compatible with the funda- “ 
organizations in bankruptcy be given and one authorizing consul of a for- mental law.** Generally as applied \ 
the same effect in Canada that they eign decedent’s country to administer 55 jnternational Harvester Co. of Canada v. R 
are in the forty-eight States. There his estate in the United States*§ have  Zarbok, 11 Sask. L. R. 354 (1918); 3 W.W.R. 38. - 
is indication that Canada will not been held a proper exercise of the P yeodetg tg any rs ran “¥ ‘ 
recognize a United States bankruptcy _treaty-making power. “contrary to the policy of the State laws to allow . 
as long as we discriminate against The British North America Act of a tag hcg tong so 4] 
foreign proceedings, even though, in 1867, which is the Canadian counter- here to seek redress in a foreign jurisdiction’ fe 
theory, the Canadian doctrines of part of our Federal Constitution, aa gy oc — peg! coir ih . 
recognition are more liberal than our gives express authority over a num- look for, or expect, greater courtesies to be ex- b 
own. ber of subjects, including bankrupt- mang Sy Menon pd —. ny Bi pata 
Again, from the commercial stand- cy, to the Dominion Parliament.*® 24. U.S. Const., Art. |, Sec. 8, clause 4; U. S. ti 
point, the considerable interchange Authority of the Provincial legisla- “— ramen aie tie S eme, spa teai, d 
of business over the border makes tures is excluded from these subjects. 26. Lehman v. Stote, 15 N. Y. Supp. (2d) 682; is 
the existence of definite rules relat- Consequently, a Dominion parlia- “5 an edeeieaode, ax a F 
ing to this matter necessary, since mentary enactment on bankruptcy 28. Santovincenzo v. Egan, 284 U.S. 30. RB 
questions are continually arising. would be binding on all the prov- ae F ny North American Act, 1867 to 1915, i 
And then, if only as a matter of _ inces. 30. ‘Canada’s Treaty Making Power," 24 Mich. m 
L. Rev. 249, Jan. 1926. 


comity, and based upon the tradi- 
tional friendly relations between the 
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Canada also has authority to enter 
into an agreement with the United 





31. Campbell v. Allegheny Corp., 75 F. (2d) 
947; 296 U.S. 581. 
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) legislative enactments, due process 
if law means statutes that are gen 
ral in their operation and that affect 
the rights of all alike, and are not 
special Acts of the legislature passed 
to affect the rights of an individual 
against his will, and in a way in 
which the same rights of other per- 
sons are not affected by 
laws.32 While the question is not 
worthy of exhaustive treatment in 
this discussion, it is one that should 
be suggested as a consideration in the 
formulation _ of 
statute. 


existing 


any agreement or 


Forms of Bankruptcy Agreements 
in Effect Between Nations 


Chere are a number of bankruptcy 
agreements now in effect between 
countries of the world. They all take 
the form of treaties between two 
countries or several countries in the 
same locality and with close tradi- 
tional ties. There were agreements 
between the medieval Italian city 
states to exclude discrimination be- 
tween local and foreign creditors in 
the distribution of assets. In 1679 the 
governing authorities of Holland and 
Utrecht entered into a treaty to pre- 
vent concurrent bankruptcies. About 
100 years later, France made such a 
reciprocal agreement with the State 
of Neuchatel. At the beginning of the 
19th Century, the Swiss Cantons set- 
tled the bankruptcy question among 
themselves and some of their German 
neighbors by compact and treaty. 
\fter the dissolution of the Holy 
Roman Empire, the German states 
concluded treaties among themselves 
on jurisdictional and_ bankruptcy 
matters. So, even in medieval times, 
there was a realization of a need for 
foreign creditor recognition and a 
resolving of some of the problems 
by treaty. 

At the present time, there are 
treaties in effect between the Scan- 
dinavian countries; certain countries 
in Central Europe and the Balkans; 
France and Switzerland; France and 
Belgium; Netherlands and Belgium 
and a number of Latin American 
countries. Generally speaking, the 
common law countries seem to be 
the only ones where such treaties are 





not common. No agreement on bank- 


ruptcy exists between the Nations 
forming the British Commonwealth, 
nor between these Nations and the 


United States.3* 


Similarities in the Bankruptcy Laws 

of Canada and the United States 

The bankruptcy laws of Canada and 
the United States are similar in 
underlying theory and approach.** 
While there are differences in pro- 
cedure, etc., both systems are predi- 
cated upon close judicial scrutiny 
and fairness to all concerned. The 
Canadian Act*® is not as detailed as 
the American, particularly with re- 
gard to arrangements and reorgani- 
zations. Whereas, we devote six 
chapters of the Act®® to such various 
methods of compromise with credi- 
tors, 
braced in one chapter and two addi- 
tional sections of the Canadian Act.** 
Because of this same underlying 


these considerations are em- 


theory, and the basic similarity be 


tween the law of both Nations 
a workable bankruptcy agreement 


should be capable of preparation.** 


Suggested Form of 
A Reciprocal Agreement 
Any such agreement must be based 
upon the idea, and also expressly 
provide, that a bankruptcy proceed- 
ing by a Court that has jurisdiction 
under the bankruptcy act of the fon 
um will have the same effect in the 
other country as it has in the country 
of the forum. The pith of any such 
agreement must be that the United 
States Courts shall give the same 
effect to a Canadian bankruptcy pro 
ceeding that they do such a proceed- 
ing brought in any of the federal 
bankruptcy Courts, and vice versa. 
This giving effect to a bankruptcy 
abroad can be approached in one of 
two ways: Either the treaty can estab- 
lish its own rules of jurisdiction re- 
garding bankruptcy, which can then 
be declared in either country only by 
the Court given bankruptcy jurisdic- 
tion by the treaty or, without inter- 
ing with local law, the treaty can give 
extraterritorial effect only for the 
bankruptcy declared by the Court 
specified in the treaty.3® 

The writer believes the latter ap 
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proach to be the better, and has fol- 
lowed it in suggesting that the pro- 
ceeding of a Court with jurisdiction 
under local law be given equal effect 
across the border. This seems to be 
the simpler and less legally disrup- 
tive approach, and certainly should 
not be difficult of application because 
of the similarity in the two legal 
systems. 
Simultaneous bankruptcies may 
result in inequities, because by means 
of two independent proceedings, each 
acting upon local assets, certain cred- 
itors are able to realize a greater per- 
debt than other 
class in the 
In the event that 
simultaneous bankruptcies are pos- 


centage of their 


creditors of the same 


other proceeding. 


sible in each country, the Court in 
which the first proceeding is brought 
should have jurisdiction, as long as 
it has jurisdiction under its local law, 
with a provision in the agreement to 
the effect that this Court has the 
power to remove the case to another 
jurisdiction in either country if the 
proceeding will be better brought 
there. This result may be accom- 

(Continued on page 1071) 


32. Barrington v. Barrington, 206 Ala. 192, 89 
So. 512; Willis v. Lafayette-Phoenix Garage Co., 
202 Ky. 554, 260 S. W. 364. 

33. For a more complete discussion of this sub- 


ject, see Bankrupicy Treaties in 93 U. of Pa. L. 
Rev. 58. 
34. United States Bankruptcy Act, U.S.C.A., 


Title 11, Chapters 1 to 15, incl., and the Canadian 
Bankruptcy Act, Chapters 11 and 213 of the Re- 
vised Statutes of Canada, 1927, as amended. 

Bankruptcy Law in Canada,"’ Jour. Natl. Assoc. 
Referees in Bank., April, 1931. 

35. By the ‘Canadian Bankruptcy Act’’ is meant 
Chapters 11 and 213 of the 1927 Revised Statutes 
of Canada as amended, such chapters being “The 
Bankruptcy Act’’ and ‘The Winding Up of In 
solvent Companies Act’’ respectively. 

36. U.S.C.A., Title 11, Chapters 9, 10, 11, 
12, 13 and 15. 

37. Revised Statutes of Canada, 1927, as 
amended, Chap. 11, Part I! and Chap. 213, Part |, 
sects. 65 and 66. 

Editor's Note: Mr. Busler makes no reference to 
two statutes: The Companies’ Creditors Arrange- 
ment Act, 1933 (23-24 George V., Chap. 36), being 
An Act to Facilitate Compromises and Arrange- 
ments Between Companies and Their Creditors; 
and the Farmers’ Creditors Arrangement Act, 1943 
(7 George VI, Chap. 26), being an Act to Facili- 
tate Compromises and Arrangements Between In- 
solvent Farmers and Their Creditors. 

38. The discussion of suggested provisions of a 
bankruptcy agreement between Canada and the 
United States is based to a large extent upon a 
study of the Bankruptcy Acts of both Nations and 
upon provisions of a Model Treaty on Bankruptcy 
adopted by the 5th Conference on Private Inter- 
national Law, at The Hague, in 1925, reproduced in 
93 U. of Pa. L. Rev. 94. 

39. Corporate Reorganization and American 
Bankruptcy Review, January, 1945, page 7. 
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Feperar ADMINISTRATIVE 
PROCEDURE ACT AND THE 
ADMINISTRATIVE AGENCIES. 
Notes and Institute proceedings, 
edited by George Warren, with In- 
troduction by Arthur T. Vanderbilt. 
New York: New York University 
School of Law. 1947. $7.50. Pages 
vil, 630. 


Besides broadening its readers’ 
knowledge of administrative law, 
this book interprets the meaning ol 
the Federal Administrative Proced 
ure Act and portrays numerous ad- 
justments which the federal admin- 
istrative agencies have made to com- 
ply with the Act’s demands. The 
Act is deemed by many to be the 
most important statute adopted by 
Congress since the Judiciary Act of 
1789. The contents of the book are 
the reflections of more than a score 
of men preeminently qualified to 
speak as to administrative law. 

In February of this year, New 
York University School of Law, un- 
der the leadership of Dean Arthur 
T. Vanderbilt, himself a_  distin- 
guished authority in the field of ad- 
ministrative law, conducted an In- 
stitute as to the Act. The purpose 
was to acquaint the Bar with this 
piece of legislation, and to reveal the 
changes which the agencies have 
wrought within themselves as a re- 
sult of the new law. Those who par- 
ticipated in the Institute were, in 
part, the counsel for the Post Office 
Department, the Federal Power 
Commission, the Department of 
Agriculture, the Civil Aeronautics 
Board, the Bureau of Internal Reve- 
nue, the Department of Labor and 
the Securities and Exchange Com- 
mission. Others who took part in- 
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cluded the Commissioner of Patents, 
the Chairman of the Federal Trade 
Commission and the Commissioner 
of Immigration and Naturalization. 
The Institute thus comprised not 
only many of officialdom’s highest 
ranking personnel, but also three 
other groups, one of which was made 
up of attorneys whose departmental 
practice has made them intimately fa- 
miliar with the procedure of the Fed- 
eral Communications Commission, 
the Interstate Commerce Commission, 
the Federal Security Agency and the 
National Labor Relations Board. 
A second group included Dean Van- 
derbilt, Carl McFarland, John Dick- 
inson, Ashley Sellers, and David 
Reich. The first of these four gave 
the background of the Act, the sec- 
ond made an analysis of its pro- 
visions, the third discussed judicial 
review under the Act, the fourth 
took as his subject adjudication by 
the agencies, and the fifth discussed 
rule-making under the Act. A third 
group consisted not of lawyers but 
of a single layman, a distinguished 
authority on public administration. 
He criticized in unsparing terms the 
Act and the premises upon which it 
is based. Each of the twenty ad- 
dresses was followed by a discussion 
period in which men of fine attain. 
ments such as Robert Benjamin took 
part. The volume sets forth all 
that was said during the Institute. 
Its usefulness is enhanced by the in- 
clusion of numerous citations. 
The book gives a close-up of ad- 
ministrative law and procedure in 
daily operation. It portrays in inti- 
mate manner the flow of depart- 
mental business across the desk of 
the administrator and the manner 


in which problems arise which need 
regulation. It expresses in terms of 
desirable preciseness the changes 
which the agencies have made in 
their procedures as a result of the 
demands of the Act. Those who 
spoke in the Institute did not talk 
in abstract terms; each with surpris- 
ing rapidity got down to facts, fig- 
ures and instances. One of the 
speakers declared: “With this statute 
administrative law comes of age in 
the federal field.” The clarity with 
which the speakers expounded the 
Act and its interpretation by the 
agencies adds significance to the re- 
mark just quoted, 

The facts, figures and instances to 
which the speakers resorted help 
readily in the interpretation of the 
Act. For instance: One who won- 
ders why Section 4 of the Act, which 
regulates administrative rule-mak- 
ing, exempts “any matter relating 
to . . . public property,” will find 
that the discourse of the Solicitor 
for the Post Office Department af- 
fords a highly satisfactory answer. 
Those who believe that it is easily 
possible to distinguish between ad- 
judication, licensing and rule-mak- 
ing may find it necessary to revise 
their impressions after reading of 
the procedure which is taken by the 
appropriate agencies in such mat- 
ters as applications for mergers, ac- 
quisitions of control, or grants of 
exemption. The description given 
by the Solicitor for the SEC of the 
procedure essential to prevent a de- 
ficient registration statement from 
becoming effective helps further to 
distinguish between adjudication, 
licensing and rule-making. Term- 
inology is always important in statu- 
tory interpretation, anyone who is 
not sure of the meaning of the words 
employed in federal administrative 
law, and particularly in the Admin- 
istrative Procedure Act, will find 
this compilation valuable. 

One of the purposes of the Act is 
to take mystery out of administra- 
tive procedure. The Institute and 
its product, this volume, help to 
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ichieve that purpose. More than 
ye of the agency officials declared 
that the results of the Act have been 
good. For instance, one said: “The 
Act quickens our sense of responsi- 
bility toward the achievement of 
good government.” Another found 
that the Act “contributed to the 
safeguarding of respondents’ rights 
by establishing standards.” A _ prac- 
titioner before the Interstate Com- 
merce Commission, in commending 
the requirement of the Act which 
imposes upon agencies the duty of 
stating the grounds for the denial of 
a petition, quoted the following 
from Justice Frankfurter: “You feel 
much more responsible—all of us do 

if we have to sit down and write 
out why we think what we think.” 

Since this volume comes largely 
from the lips of the administrators 
and of departmental practitioners, 
it seems to draw its readers closer 
to administrative law than do the 
books on that subject which are of 
commercial origin. It not only shows 
how the newcomer to jurisprudence 
—administrative law—has been ac- 
commodated within the framework 
of our government, but also how the 
newcomer to administrative law 
must prepare himself if he wishes to 
practice this important branch of 
our law. 

At the close of the Institute, Dean 
Vanderbilt declared: “I think we 
have gone far enough to see that 
this statute of relatively few pages 
has a lot more in it than one would 
gather at first glance. I think there 
are a number of lawyers who do 
not dream of it yet, but who will 
have to go to school on this Act, 
even if they do not know it. It is 
also possible that a few judges may 
find it necessary to devote some time 
to a study of the Act and this sub- 
ject.” 

This book is an excellent means 
of familiarizing all with the Act. 
It is destined to take a high place 
in the literature on administrative 


law. GEORGE ROSSMAN 
Supreme Court of Oregon, 
Salem, Oregon 


W HAT Is WRONG WITH 
INTERNATIONAL LAW? By 





Edwin D. Dickinson. Berkeley, Cali- 
fornia: James J. Gillick & Co. 1947. 
Pages 22. 


Reader, on your mark! Get set! 
The dog-days have run their course, 
but here is your alibi. 

Be you an internationalist, a fed- 
eralist, a Union-now-er, or a boy 
from the Ozarks like myself; be you 
a perfectionist, an incanter, or a 
stick-in-the-mud; be you a crackpot 
or a solid citizen; contend you for 
America first or America last; 
whether you proceed on history or 
feign to ignore it—walk up and take 
your medicine. 

You will not forgive me if I do not 
adjure you to read these twenty-two 
pages! Don’t peruse them—read 
them. Not once, not twice, but 
thrice! Not at bedtime—but with your 
ham and eggs. And leave two days’ 
interval between each reading. 

Let me prepare you. On the first 
reading, you will be swept off your 
feet with disillusion. On the second 
reading, you will be lost in admira- 
tion of the virile, moving diction, 
and the artist in you will be capti- 
vated by its symmetry and its charm. 
After a third reading, you will either 
get back on your keel or you will go 
off the deep end. Don’t blame me— 
I’ve warned you. 

Here is something fresh, something 
stimulating, something air-condition- 
ing. It is no less than a frontal attack 
on International Law. Not on a dark 
corner of the science, not on a mere 
segment, not on an abstruse techni- 
cality—on international legislation, 
on international adjudication, on 
the whole subject-matter, on “all the 
law west of the Pecos.” And none of 
us who putter about with such ilk 
can escape the castigation. 

Take the whole trip. You'll have 
a master for your guide—not one 
who first heard of international law 
on the day after Hiroshima. You 
begin with Atlantia. You go on to 
Butania, to Corinthia, to Devonia. 
The alphabet will not cover all of 
the benighted states of the world— 
for fifty of them you can invent your 
own hieroglyphics. In any case you'll 
end up with the Charter. Then the 
purge becomes a paean. 
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The journey may leave you with a 
hollow feeling in your mid-riff. You 
may fear yourself lost in a void. Yet 
you won't need to remain without 
hope. The author promises to come 
back at you again. 

Don’t go to a bookstall for your 
copy—this it not the commercialized 
junk which is peddled by the news- 
stands at treble prices. Write to the 
School of Jurisprudence at Berkeley. 
They will probably post it to you for 
a dollar—but send them a check for 
ten and you'll be pleased with the 
bargain. 

MANLEy QO. Hupson 
Cambridge, Massachusetts 


A-romic ENERGY REGULA- 
TION, By Irving R. M. Panzer as 
Executive Editor. August, 1947. 
Albany, New York: Matthew Bender 
and Company. Loose-Leaf, with six 
months’ continuing service. $25. 
Pages 450 (initial issue). 

As a large amount of basic material 
on the legal and procedural aspects 
of atomic energy regulation is al- 
ready available and legal questions 
as to utilization of the energy in in- 
dustry and transportation may not 
be far off, a classified and correlated 
service is offered in loose-leaf-form. 
The domestic material has first 
place, but separated parts give the 
foreign statutes and regulations and 
the negotiations through The Uniteri 
Nations for international control. 

Utterly new legal problems in this 
field may come into lawyers’ offices 
before they have the documents or 
background. The first regulation is- 
sued by the Atomic Energy Commis- 
sion dealt with the control of source 
for distribution of “heavy water” and 
deuterium gas, application forms, 
revised personnel lists, etc. The an- 
nouncement made by the Commis- 
sion on August 29 as to the harness- 
ing of “fast electrons” for peacetime- 
uses may show “the shape of things 
to come.” 


[ nrer-AMERICAN CONFER- 
ENCE OF EXPERTS ON COPY- 
RIGHT. Report of the United 
States Delegate. Superintendent of 
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Documents, U. S. Government 
Printing Office, Washington 25, D.C. 
1947, 25¢. 

The Department of State and the 
Pan-American Union have _ issued 
this report by Luther H. Evans, the 
United States Delegate to the 1946 
Conference, including the final form 
of the Inter-American 
Convention on the Rights of the 
Author in Literary, Scientific and 


proposed 


Artistic Works, which this first copy- 
right conference of the Americas 
drafted, in effect a clarification and 
amplification of the Buenos Aires 
convention of 1910, to which four- 
teen of the American republics, in- 
cluding the United States, were al- 
ready parties. With the superseding 
convention are various related docu- 
ments, which make the compilation 
useful for those who have copyright 
problems in the Americas. The pro- 
posed convention has been under 
consideration by various agencies of 
our Association, with some conflicts 
of views and the decision of attitude 
to be made by the House of Dele- 
gates. 


Tue RECORD OF AMERICAN 
DIPLOMACY. Documents and 
Readings in the History of American 
Foreign Relations. Selected and Ed- 
ited by Ruhl J. Bartlett. New York: 
Alfred A. Knopf. 1947. $6.00. Pages 
Ne, 7351. 

Some people, when they endeavor 
to learn the rudiments of an unfa- 
miliar branch of science, find it diffi- 
cult to apply to the new field methods 
other than those to which they are 
accustomed in their own field of 
knowledge. Lawyers often have an 
aversion to general books and text- 
books; they prefer to deal with cases 
and “facts in the raw,” and to form 
in each instance their own opinion 
on the subject. In the field of inter- 
national relations, for example, the 
standard textbooks of Bemis, Latané, 
Mathews and Sears, do not satisfy a 
lawyer’s particular thirst for unadul- 
terated facts. Van Alstyne’s Amert- 
can Diplomacy in Action: A Series 
of Case Studies, despite its title, 
quenches that thirst only in part. Mr. 
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Bartlett’s. new book accomplishes 
that purpose admirably, and is thus 
an answer to a lawyer’s prayer. 

Professor Bartlett, of the Fletcher 
School of Law and Diplomacy, brings 
together some 300 documents, from 
the Treaty of Whitehall (1686) to the 
first announcement of the “Truman 
Doctrine” (1947). Treaties and diplo- 
matic correspondence form the bulk 
of the book, but there is also a gener- 
ous sprinkling of speeches, Congres- 
sional debates and contemporary 
newspaper editorials. The author's 
introductions to each chapter and 
his editorial notes are short and to 
the point. He tries to evaluate each 
event rather from the point of view 
of the time when it occurred, and 
he seldom indulges in the doubtful 
wisdom of hindsight. 

The author anticipates in the in- 
troduction that some of his readers 
will not be completely satisfied with 
the selections made by him and will 
miss some items that they think in- 
dispensable. This reviewer regrets, 
for instance, that the text of the 
statute of the World Court is not 
contained in this volume. There is 
no mention of the epoch-making 
arbitrations under the Jay Treaty of 
1794. Secretary of State Adams’ letter 
of July 5, 1820, refusing American 
participation in the Holy Alliance, 
is also missing. The American role 
at the Hague Peace Conferences of 
1899 and 1907, and at the London 
Monetary and Economic Confer- 
ence of 1933, is not illustrated. In 
general, the selections for the period 
prior to 1900 are better than those 
for the period of the two World 
Wars. The growing American par- 
ticipation in world affairs, the inter- 
relation of political and economic 
issues, and the delay in the publica- 
tion of official documents, doubtless 
made a representative selection more 
difficult, it is true; but there is room 
for much improvement in this part 
of the volume. Perhaps another col. 
lection is necessary, devoting a whole 
volume to American diplomacy in 
the Twentieth Century. 

Regardless of these omissions, Mr. 
Bartlett should be commended for 
a job well done, Lawyers who wish 


to study the development of Amer- 
ican foreign policy, teachers who 
wish to acquaint their students with 
the original documents which form 
the basis of this policy, laymen who 
wish to have a reliable reference 
work, all will find this book best 
suited for their purposes. 
Louis B. SOHN 


Cambridge, Massachusetts 


Makino REPEAL WORK. By 
Randolph W. Childs. With a Fore- 
word by Laurence H. Eldredge. Phila- 
delphia: Pennsylvania Alcoholic Bev- 
erage Study, Inc. July, 1947. $3.00. 
Pages 282. 

Warnings not always heeded are 
in the history of the rise and fall of 
the Eighteenth Amendment—warn- 
ings against efforts to cure all abuses 
and ills by legislation!, warnings that 
our constitutional system becomes 
unworkable when powers are taken 
away from the States in matters 
where federal intervention requires 
a vast bureaucracy. The Eighteenth 
Amendment is the only one which 
has been repealed by a subsequent 
amendment; the Twenty-first is the 
only amendment ratified through 
conventions in the States. 

For a generation in which recol- 
lection of the Prohibition Era will 
soon be dim, this book by Randolph 
W. Childs, of the Pennsylvania Bar, 
member of our Association since 
1920, discusses capably the constitu- 
tional and legal issues as to the con- 
trol of alcoholic beverages, but its 
emphasis is on the constructive side. 
It is a publication of the Pennsyl- 
vania Alcoholic Beverage Study, Inc., 
a non-partisan and non-profit cor- 
poration formed in 1940, largely by 
men who had urged repeal of the 
Eighteenth Amendment and felt a 
responsibility for the problems which 
followed repeal. Its president is 
Laurence H. Eldredge, also of the 
Pennsylvania Bar, member of our 

¥: The tate George Ww. Wichacdhams, Chadeuion 
of the National Commission on Law Observance 
and Enforcement, stated at a session of the Amari- 
can Bar Association in 1934, after repeal: “‘We 
had a signal example in the Eighteenth Amend- 
ment, of the folly of trying to legislate against the 
people's will and how inevitably the force of op- 
position rises to destroy that which those who 


possess the power of enactment for the time being 
seek to impose."’ (59 A.B.A. Rep. 256). 
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\ssociation since 1932, who contrib- 
utes the Foreword. 

Alcoholic beverage control sys- 
tems, including State monopoly and 
open license, are analyzed, along with 
experience in enforcement proced- 
ures, taxation and revenue, etc. A 
sixteen-point program for alcoholic 
beverage control is offered for con- 
sideration. Post-repeal abuses are 
frankly faced, with a view to remedies 
consistent with our Constitution and 
the spirit of our laws. In its special 
but important field, the volume will 
be most useful. 


Patmer’s MANUAL OF MIN- 
NESOTA LAW. (1947 Edition). By 
Ben W. Palmer. St. Paul: West Pub- 
lishing Company, July, 1947. $6.50. 
Pages 1062. 

For nearly twenty years this work 
by Ben W. Palmer, member of our 
Association since 1923 and member 
of the JourNAL’s Advisory Board, 
has been standard and most useful 
as to the substantive law of Min- 
nesota. The 1947 revision contains 
considerable new matter, with copi- 
ous citations of the decisions of the 
State and federal Courts, so as to 
present both the text of the statutes 
and their interpretation. References 
are also given to pertinent articles in 
the Minnesota Law Review. 


Tue HOTEL LEASE. By Fred 
W. Eckert. Chicago: The Hotel 
Monthly Press (123 North Wacker 
Drive). August, 1947. $5.00. Pages 
221. 

The first book that we have seen 
that deals especially with the legal 
problems, forms of instrument, etc. 
for the owner who proposes to lease 
real property for hotel purposes, or 
for the operator who wishes to make 
a lease for such purposes, as well as 
for the lawyer who is called on to 
advise and prepare papers for either, 
has been prepared by a certified pub- 
lic accountant who is a partner in 
a firm which has long specialized in 
hotel accounting. Lease clauses, an- 
alysis of basic tax problems, factors 
for evaluating a lease for hotel pur- 
poses, lessees’ and lessors’ legal rights, 





bases for computing rentals and sub- 
rentals for such properties as a whole 
and for concessions, etc. are all set 
forth. Lawyers will wish to check on 
such legal advice by an accountant, 
but the specialized volume is bound 
to be useful if a lawyer’s counsel is 
obtained and relied on as to particu- 
lar facts of a situation. 


A BIBLIOGRAPHY OF LAW 
ON JOURNALISM. By William F. 
Swindler. New York: Columbia Uni- 
versity Press. 1947. $3.25. Pages x, 
191, 

If the word “excellent” were not 
used to excess, it would well describe 
this book. In a day of unharnessed 
hyperbole, one has to go on to some- 
thing like “superb” to express the 
worth of this slim, imposing bibliog- 
raphy of texts, monographs, notes, 
and law review articles dealing with 
“journalistic law’’—that’s what it is 
called by the author, who is Profes- 
sor of Journalism and Director of 
the School of Journalism of the Uni- 
versity of Nebraska. 

Mr. Swindler begins with an in- 
teresting note on the early writings 
in the field, then launches into his 
bibliography proper, which divides 
between law in the United States and 
law in international and foreign juris- 
dictions. He gives a sectional break- 
down and within it a categorization 
between “books” and “articles.” A 
small note describes, and sometimes 
evaluates, his references, each of 
which is numbered. At the end of a 
topical section, cross references are 
noted through use of these numbers. 

Lack of length does not presage 
inadequacy. This competent little 
book will be most useful to the lim- 
ited group of those who have occa- 
sion to search for material in this 
field of law. Such will be grateful 
for Mr. Swindler’s scholarship and 
efforts. 


Cases AND MATERIAL ON 
ADMINISTRATIVE LAW. By 
Carl McFarland and Arthur T. 
Vanderbilt. Albany, New York: Mat- 
thew Bender & Company, September, 
1947. $8.50. Pages ix, 1047. 


“Books for Lawyers” 


For the practitioner who has to 
deal with any phase of administra- 
tive law and procedure—which in- 
cludes almost all practicing lawyers 
—this volume will be found to be a 
veritable treasure-house of most use- 
ful information. Although it was 
brought together to provide a case- 
book for a four-hour course in law 
schools and seems admirably suited 
for that purpose, it will have great 
utility as chart, compass, reference- 
book and guide for lawyers who are 
not deeply versed in the subject but 
have to find their way around in it. 
of material seems to 
have been overlooked. The opinions 
State, British— 
are there in amplitude, with extra- 
neous parts excised. The reports of 
committees and commissions every- 


No source 


of Courts—federal, 


where have been culled, along with 
the many authoritative books on the 
subject. Federal and State statutes 
are in juxtaposition, with many notes 
concerning the Administrative Pro- 
cedure Act, its legislative history, 
and the intent of its provisions, Cita- 
tions to reports of our Association 
and to the JOURNAL, as well as cita- 
tions of the law reviews, are numer- 
rous; much of the contemporary his- 
tory of legislation has been in our 
columns. Skillful cross-references and 
indices, with notes by the authors 
at appropriate points in the text, tie 
together a skein that would other- 
wise have been tangled, despite the 
authors’ efforts for simplicity in 
grouping and sequence. 

In short, Messrs. McFarland and 
Vanderbilt have accomplished a 
most formidable task, and have done 
it in a manner which reflects their 
experience, authority, workmanship 
and fairness. To attempt a critical 
review of such a compilation could 
serve no useful purpose. This re- 
viewer finds no coloration, no im- 
balance, no neglect of significant 
phases, little inclusion of materials 
of questionable worth. The book 
cannot be recommended as “light 
reading”; but it is a handy and use- 
ful work to have on your shelf, for 
“background” and for picking up 
references which otherwise might 
W. L. R. 


esca } ye YOu. 


October, 1947 * Vol. 33 1033 


20 





Lawyers 


in the 


News 





Sir Norman 
BIRKETT 





® This beloved leader of the Bench 
and Bar of Great Britain, well known 
to many of our members because of 
his visits to America and his stirring 
addresses at our meetings during the 
war years (the last one being Atlantic 
City in 1946), has lately been ap- 
pointed a Privy Councillor by His 
Majesty, upon the recommendation 
of Prime Minister Attlee, and will 
take his seat among the august mem- 
bers of the Privy Council as occasion 
arises. 


Sir Norman’s visits to America 
have kept pace with his accession of 
honors. He came first to Canada in 
1937 as Mr. Norman Birkett, K. C., 
one of England’s foremost trial law- 
yers. Next he came successively as 
Sir Norman Birkett, as a judge of 
the High Court of Justice, then in 
1946 as having been lately the (alter- 
nate) British judge in the Interna- 
tional Military Tribunal at Nurem- 
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berg, and in 1947 to Canada as a 
Privy Councillor, His early appoint- 
ment to the Appeals Bench is fore- 
casted by his friends, who believe 
that still higher judicial honors are 
in store for him. 


After he attended the meeting of 
the Canadian Bar Association as its 
honor guest on September 2-5, he 
and Lady Birkett, with their son 
Michael, came to Toronto to be the 
guests of D. L. McCarthy, K. C., 
Dean of the Ontario Bar and former 
president of the Canadian Bar Asso- 
ciation, who has attended numerous 
meetings of our Association, includ- 
ing that in Cleveland on September 
22-26. 


On September 6, Sir Norman’s 
birthday was celebrated. George 
Wharton Pepper and your Fditor-in- 
Chief journeyed to Toronto tor the 
occasion, Dinners in honor of the 
visitors were given by the Benchers 
of the Law Society of Upper Ontario, 
by the Law Club of Toronto, the 
Canadian Club of Toronto, and 
other organizations. 


Before the largest gathering in the 
history of the Law Club, Sir Norman 
gave on September 10 a most effec- 
tive address on the arts of advocacy 
and the need that advocates shall 
school themselves in great literature 
as well as in their craftsmanship— 
the ablest address your Editor-in- 
Chief has ever heard given to lawyers 
on such a subject, by one who him- 
self was a great advocate and is now 
a noted judge. Sir Norman spoke for 
more than an hour without notes; 
bit the address, replete with legends 
of gifted advocates as well as inci- 
dents from his own experience, was 
taken by stenotype. The JOURNAL ex- 
pects to be able to give its full text 
soon to its readers, because we know 
of no recent utterance which could 
be as richly enjoyed and also be as 
timely and helpful to all of our mem- 
bers who have occasion to try cases or 
make arguments in Court. 


Dr. Oswaldo 
ARANHA 





® When the delegates of the fifty- 
five Nations (soon to be fifty-seven) 
came together at Flushing Meadow 
to open the momentous second reg- 
ular meeting of the General Assem- 
bly of the United Nations, one of 
the first actions taken was to elect 
as President of the Assembly the 
gifted Brazilian lawyer who had 
been temporary President at the 
special session convened last Spring 
on the Palestine question. The 53- 
year-old jurist succeeds Paul-Henri 
Spaak, doughty Belgian lawyer (see 
32 A.B.A.J. 679; October, 1946), 
now Premier of his country, who 
was President at the sessions in Lon- 
don and New York City in 1946. 


The delegation of the United 
States favored and voted for the elec- 
tion of Herbert V. Evatt, of Aus- 
tralia, (see 32 A.B.A.J. 425; July, 
1946), a former judge and fighting 
spokesman and leader of the smaller 
Nations in the San Francisco Con- 
ference and in the Assembly sessions 
thus far. Dr. ARANHA favored and 
urged election of Dr. Evatt. The dele- 
gates overruled his reluctance to ac- 
cept. A sketch of his career was in 
our April issue (page 367). From 
1938 to the end of the war he was an 
outspoken champion of the Allied 
cause, At all times since San Fran- 
cisco he has insisted that solutions 
must be found for problems before 
the United Nations, and he has 
worked patiently but skillfully to ob- 
tain the acceptance of majority de- 
cisions. 

Probably nothing could more 
clearly demark at this time the differ- 
ences between democratic republics 
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and totalitarian states than what has 
taken place as to the relationship of 
Dr. ARANHA to the United Nations. 
When the representative of Brazil in 
the Security Council died suddenly, 
Dr. ARANHA was in the United States 
because of an illness. Politically, he 
had opposed the political party and 
administration in power in Brazil; 
the administration of which he had 
been a part had been ousted by the 
electorate. Yet he was known as a 
brilliant lawyer, one of his country’s 
senior statesmen of great gifts. Disre- 
garding his opposition, the adminis- 
tration in power asked him to repre- 
sent Brazil in the Security Council. 
Reluctantly he acceded. Soon he be- 
came its President, and then was 
chosen as temporary President of the 
General Assembly for its special ses- 
sion. He presided over both bodies 
with great skill and fairness, and had 
the full support of the government 
of Brazil, whereas in states behind 
the “iron curtain” his fate as an op- 
ponent would have been far different. 
When the sessions of the Inter- 
\merican Conference at Petropolis 
and Rio de Janeiro were under way, 
with more than one-third of the 
Members of the United Nations tak- 
ing part, the government of Brazil 
was importuned by delegates, includ- 
ing those of the United States, to ap- 
point Dr. ARANHA again as the head 
of its delegation in the General As- 
sembly, so that he would be eligible 
for its presidency. He asked that no 
such burden be placed on him, but 
the government of Brazil was faith- 
ful to the larger interests involved. 
To the last, he asked at Flushing 
Meadow that his name be not con- 
sidered for the presidency, As tempo- 
rary President who called the meet- 
ing to order, he boldly stated its 
keynote: “We must quickly organize 
the peace or we shall find ourselves 
going along the road to war.” 
When Dr. ARANHA read the sketch 


of his career in our April issue (page 
367), he wrote to the Editors of the 
JouRNAL a letter which is one of our 
treasures (see page 927 of our Sep- 
tember issue). No one else has ever 
stated so well the essential unity of 
the lawyers of the Americas and the 





reasons why the JOURNAL has devoted 
much space to bringing to our read- 
ers a better acquaintance with the 
personalities and careers of the law- 
yers who lead and guide the destinies 
of the law-abiding Nations. 


Lloyd K. 
GARRISON 





® New York University Law School 
has appointed Lloyd k. GARRISON 
to a full professorship to teach 
courses in corporation law beginning 
with the fall semester, according to 
the announcement made by Dean 
Arthur T. Vanderbilt on September 
1. Professor Garrison has been a 
member of our Association since 
1929, has served on several of its 
Committees, and was a valued mem- 
ber of the Board of Editors of the 
JOURNAL from 1937 to 1941. 

He was the Dean of the University 
of Wisconsin Law School from 1932 
to 1945 and was General Counsel 
and Executive Director of the Na- 
tional War Labor Board from 1942 
to 1945. Born in New York City in 
November of 1897, he holds a B. A. 
degree (1919) and a LL.B. degree 
(1922) from Harvard University. 
Admitted to the New York Bar in 
1923, he joined the firm of Root, 
Clark, Buckner and Howland, and 
later formed the firm of Parker and 
Garrison in 1926. He was special 
assistant to the United States Attor- 
ney General in 1930-31 and the co- 
author with then Solicitor General 
Thomas D. Thacher of a report to 
The President on the Bankruptcy Act 
and its administration in the Courts 
of the United States in 1931. He has 
also served as Chairman of the first 
National Labor Board and as a ref- 
eree with the National Railroad Ad- 
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justment Board and the Federal Steel 
Mediation Board. He was the Presi- 
dent of the Association of American 
Law Schools in 1937, and is a mem- 
ber of the Board of Overseers of 
Harvard University. At present he 
is a member of the firm of Paul, 
Weiss, Wharton and Garrison in 
New York City. He has long been 
recognized as an exemplar of 
independent and _ forward-looking 
thought as to the profession and the 


law. 


Mackenzie 
KING 





# An impressive and unusual cere- 
monial took place in the Law So 
ciety of Upper Canada at Osgoode 
Hall in Toronto on September 18 
when the Prime Minister of the Do 
minion of Canada was called to the 
Bar of Ontario and made an hon- 
orary bencher of the Society, which 
is the governing body of the legal 
profession in Ontario. 

The Society passed a resolution in 
June which asked the treasurer and 
the benchers to extend an invitation 
to Mr. KiNG in recognition of his 
“twenty years of service to the Can- 
adian people” and the long associa- 
tion of his father with the Society. 

Although Mr. King received in 
Canada and the United States more 
than the required academic educa- 
tion for being called to the Bar, he 
has never pursued the specific legal 
studies. His long leadership of his 
party in the Dominion House of 
Commons and his service to his coun- 
try in domestic and foreign affairs 
are deemed to have demonstrated 
a thorough grounding in the law. 
The action of the convocation on 
September 18 entitles him to prac- 
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tice law if he so desires, upon his 
retirement as Prime Minister, but 
it is not expected that he will avail 
himself of the privilege. 

John Kine, K. C., the late father 
of the Prime Minister, was an active 
member of the Ontario Bar for many 
years and was a lecturer in the Law 
School at Osgoode Hall, the noted 
“law center” of the Society and the 
profession. 

His grandfather is recorded in his- 
tory as a leader of “rebels” in the 
Toronto region, more than a century 
ago. The first great “law center” on 
this continent, Osgoode Hall, was 
then expected to be an objective of 
converging attack. Barricades, em- 
brasures for rifles, and organization 
for defense, were improvised amid 
studies of the law. 


Sally 
BUTLER 





# A native Hoosier, member of the 
Indiana Bar, member of our Associa- 
tion since 1941, Miss Sally BuTLER of 
Indianapolis was on July 25 elected 
as the president of the International 
Federation of Business and Profes- 
sional Women, at the concluding 
session of that organization’s five- 
day congress in Paris, France. 

She succeeds Mrs. Lena Madesin 
Phillips, of the New York Bar, mem- 
ber of our Association since 1924, 
who founded the International Fed- 
eration in 1930 and has been its 
president ever since. Miss BUTLER 
was educated for school teaching, 
but entered the civil service in the 
Post Office Department, and later 
was graduated from the University 
of Indiana Law School. She _ has 
served the Business and Professional! 
Women’s Club in a number of offices 
in the United States. In her State 
Federation she has held every office 
except that of Treasurer and was 
State president for two years. She 
has been National recording secre- 
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tary and first vice president and was 
serving a two-year term as National 
president when she was chosen to 
head the international organization. 
She is at present the deputy man 
ager of the Community Service fon 


the U. S. Treasury Department in 
the Savings Bond Division for Ind- 
lana. 


Thomas Jefferson 


PITTS 





® On July 9 this member of our As- 
sociation since 1940 was reappointed 
by Governor Beauford H. Jester, a 
member of our Association since 
1922 (see 32 A.B.A.J. 792; Novem- 
ber 1946) for a six-year term on the 
Judicial Council of the State of ‘Tex- 
as. He was first appointed to that 
body in 1944 by Governor Coke R. 
Stevenson to fill the place formerly 
held by Dean Ira P. Hildebrand of 
the School of Law of the University 
of Texas. On the Council Pitts is a 
member of the Committee on Trial 
Court Procedure, the Committee on 
Judicial Administration, and the 
Section on Judicial Statistics. 

Pitts lives and practices law in 
Odessa, Texas. After his graduation 
in law from the University of Chi- 
cago Law School and with a LL.M. 
degree in public law later from the 
same institution, he has served his 
local, district and State Bar organ- 
izations in various capacities. He 
has been the President of the Section 
on Bar Activities of his State Bar 
and was a Contributing Editor of the 
Texas State Bar Journal in 1942-46. 
He delivered the 1947 baccalaureate 
address at Howard Payne College at 
Brownwood College and was award- 
ed the honorary degree of Doctor of 
Laws. He has contributed to the 
Journal of the American Judicature 
Society, of which he is a member, and 
has published monographs on. varied 
legal subjects. 







Robert N. 
DENHAM 


® The new General Counsel of the 
National Labor Relations Board un- 
der the Taft-Hartley Labor-Manage- 
ment Relations Act had been one of 
its oldest and most experienced Ex- 
aminers in point of service. Before 
the passage of the Act, he had ac- 
cepted an invitation to speak before 
the Cleveland meeting of the Section 
of Administrative Law on the Ex- 
aminer’s place in administrative pro- 
cedure. After his appointment, he 
consented to speak also before the 
Section of Labor Relations Law, as 
to the legal problems arising under 
the controversial Taft-Hartley law. 
Circumstances thus put his two ad- 
dresses among the many “high lights” 
of our Cleveland meeting. 

The post for which DENHAM was 
chosen by President Truman is the 
result of provisions of the new law 
which considerably separate the func- 
tions of investigation, recommenda- 
tion, issuance of complaints, prosecu- 
tions, etc., now vested in the General 
Counsel as an independent officer, 
from the quasi-judicial functions of 
hearing and determination, vested in 
the Board itself, which no longer acts 
as prosecutor, judge, jury and en- 
forcement authority. His decisions as 
to whether to prosecute an employer 
or a union are believed to have been 
made final. Some of the early rulings 
by General Counsel DENHAM, nota- 
bly as to union officers’ affidavits of 
non-Communists, have made them 
and him the subjects of lively con- 
troversy. His predecessor in the office 
under its old status, Gerhard P. Van 
Arkel, honorably resigned when the 
measure became law, because he was 
out of sympathy with it and pre- 
dicted that the unions would “boy- 
cott” the NLRB. 

DENHAM was born in Missouri in 
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1885, was graduated from the Uni- 
versity of Missouri and the Univer- 
sity of Michigan in law, has been a 
cowpuncher in West Texas, was in 
the Army in World War I, has man- 
aged a stock exchange office, and has 
represented industrial clients in Eu- 
rope and South America. He has 
been admitted to the Bar in Missouri, 
Michigan, Texas, New York and 
Washington State, has practiced law 
in Yakima and Seattle, in Washing- 
ton State, and in New York City. 
DENHAM came to Washington in 
1933 to assist in the reorganization 
of National banks which were un- 
able to reopen after they had been 
closed by the bank holiday. He went 
to the NLRB soon after the Wagner 





Act was passed, and has been re- 
garded as a capable lawyer of lib- 
eral but independent proclivities. 
His appointment to this post was 
announced as that of a Republi- 
can, but newspapermen soon found 
that his enrollment in nearby Chevy 
Chase, Maryland, was as a Democrat. 
DENHAM was quoted as explaining, 
at a press conference, that he had en- 
rolled as a Democrat in 1938 in or- 
der to vote in the primaries of that 
party for Senator Millard E. Tydings, 
against whom a “purge” effort was 
being made, and that he considered 
himself a Republican although he 
had let his enrollment stand un- 
changed for nine years. 

On taking office, DENHAM declared 


Statue of William J. Bryan Is 
Unveiled at Nebraska's Capital 


® A giant bronze statue of William 
Jennings Bryan, Nebraska lawyer 
who became known throughout the 
world as the Great Commoner and 
was three times the nominee of his 
party for the presidency of the 
United States, was unveiled Sep- 
tember 1 on the plaza leading to 
the north steps of Nebraska’s classic 
State Capitol in Lincoln. The statue, 
arranged for by the Bryan Memorial 
Commission, was made by Rudolph 
Evans, Washington sculptor, and 
weighs 26,000 pounds. Acceptance of 
custody by the State was by Gov- 
ernor Val Peterson. The address of 
the occasion was by James E. Law- 
rence, editor of the Lincoln Star, who 
attended the University of Nebras- 
ka Law School but preferred journal- 
ism to admission to the Bar. The un- 
veiling was by Miss Dorothy Bryan 
Harnsberger, a great-niece of the 
Commoner. 

The unveiling, attended by more 
than 1000 persons, took place sixty 
years after Bryan came to live in Lin- 
coln and twenty-two years after his 
death. Controversy because of the ad- 
vice of architects that to leave the 
thirteen-ton statue at the main en- 
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it to be his opinion that the Taft- 
Hartley law “has a well-defined place 
in the picture of labor-management 
relations,” and he pledged “every ef- 
fort to carry it out.” He added that 
“the Act is not nearly as bad as paint- 
ed by some of the opposition,” and 
went on to say that “I believe that 
the Act will do a great deal to bene- 
fit both labor and industry, but it is 
going to require the cooperation of 
all.” in Cleveland he appealed can- 
didly {or cooperation and help from 
lawyers for labor organizations and 
lawyers for management, as well as 
from lawyers who are members of 
the general public without profes- 
sional relationship to work in that 
field. 
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Statue of William J. Bryan 


trance would mar the austere beauty 
of the Capitol was solved by a com- 
promise that it shall remain there 
until one of two alternative sites be 
comes available. 

Party lines were obliterated in the 
attendance of men and women who 
had enjoyed the friendship of the 
son of Illinois who achieved distinc- 
tion at the Bar of Nebraska before 
he devoted his talents to leadership 
in politics and religion and the ad 
vocacy of measures in which he pro- 
foundly believed. 

Bryan became so conspicuous and 
controversial a figure on many issues, 
and was so enthusiastically admired 
and followed by many Americans 
although politically rejected by the 
majority and fiercely assailed by 
many who voted against him, that 
his attainments and achievements as 
a lawyer have been obscured, in an 
age which regards itself as having 
moved away from his issues and in 
which the younger generations have 
no recollection of his personality. 

For more than a year, the Editor- 
in-Chief of the JouRNAL has tried, 
thus far without success, to obtain 
an adequate sketch, or the material, 
concerning the Nebraska orator as a 
lawyer, The unveiling of this massive 
statue and our account of it may 
serve to recall to mind one of our 
profession’s most colorful contribu- 
tions to American politics a half- 
century ago. 

Bryan appeared and argued as 
counsel in several conspicuous cases. 
His argument for the constitutional 
ity of federal taxation of income was 
regarded as competent and effective, 
against leaders of the Bar. Editor 
Lawrence’s address at the unveiling 
attributed to Bryan the authorship 
and pioneering advocacy of three 
constitutional amendments’ which 
have vastly changed the American 


government and economy—populat 
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election of United States Senators, 
federal taxation according to ability 
to pay as reflected in incomes, and 
the granting to women of the right 
to vote. 

Few lawyers today will recall that 
this lawyer of the Great Plains made 
a memorable trip around the world 
at the turn of the century, when 
travel by ship and train was slow, 
when hotels in the Orient were few 
and the food was precarious. There 
were no planes then to whisk a trav- 
eller across continents in a few hours, 
to give him a birdseye-view of seeth- 
ing peoples. On his return, Bryan 
tried to arouse his countrymen to 
realize the problems of the colonial 
peoples which he said would some 
day cause great unrest and costly 
wars. He boldly asked, in England 
forty-one years ago, why India could 
not be given a modified self-govern- 
ment; he was rebuked then as med- 
dlesome, but the independence of 
India has lately been granted. He 
urged that the Philippines, then 
taken from Spain in war, should be 
given independence and experience 
in self-government; nearly fifty years 
later this came to pass, by peacetime 
action of the Congress of the United 
States. He foresaw many of the prob 
lems of colonial peoples which now 
plague the United Nations; he urged 
that their solution be taken up then 
and not left to the cauldrons of 
world wars. 

“The theory that one race is di- 
vinely appointed to assist by force on 
purchase at auction, races of inferion 
people and govern them with be- 
nevolent purposes avowed, with trade 
on the side,’ he said, “carries us 
back to the creed of kings and to 
. We cannot 
preach the doctrine that govern- 
ments come from the people and at 
the same time practice the doctrine 
that governments rest on_ brute 


the gospel of force 





force.” 

Controversies raged in the early 
1900’s, and still rage, as to whethe1 
or not his views were sound and as 
to whether the world would be a 
better place today if they had been 
given an earlier and less grudging 
acceptance. Other men have since 
gained a lasting fame for doing and 
saying what then brought him con- 
tumely and derision. In domestic af- 
fairs, Bryan was regarded in his era 
as a “radical” and by many as a dan- 
gerous demagogue; but by present- 
day standards in any government of 
the world the views which he es- 
poused would stamp him as an arch- 
conservative. Nothing in his career 
suggests that, had he lived, he would 
or could have changed them to keep 
pace with the swift tide which has 
created and strengthened the Left 
Wing. He was of an era when he 
saw issues as between right and 
wrong, good and evil, religion and 
atheism—not the complex economic 
and social problems of the post-war 
years. 

Che Bryan of the Scopes trial and 
of Coral Gables, the latter-life Bryan 
past whom the tide of events had 
moved and left him in a back-eddy, 
made little or no favorable impres- 
sion on the majority of lawyers and 
people. But there should be a place 
in the annals of our profession for 
memories of the young and gallant 
crusader, the superb orator, the sin- 
cere and earnest champion of re- 
ligious faith, the outspoken advocate 
of views and causes which (though 
they seemed mistaken and “unsafe” 
at the time) were destined to have 
large effects on American institu- 
tions, policies, and form of govern- 
ment—the lawyer who might have 
made fame and fortune at the Bar 
had he not put them aside for polit- 
ical leadership. 


W. ks R. 


















by Edgar Bronson Tolman* 


ADMINISTRATIVE LAW 


SEC May Adhere to Prior Ruling 
Based on Erroneous Interpretation 
of Law, if on Reconsideration Its 
Ruling Is Supported by Adequate 
Grounds and Within Its Authority to 
Make 
SEC v. Chenery Corporation, 91 L. 
ed. Adv. Ops. 1429; 67 Sup. Ct. Rep. 
1575; U. S. Law Week 4711 (Nos. 
81 and 82, decided June 23, 1947). 
This case was previously before 
the Court in a decision reported in 
318 U. S. 80. It held that an order 
of the SEC could not be judicially 
sustained, because it was grounded 
on an erroneous view of law _per- 
taining to the duties of majority 
stockholders in their dealings with 
the minority in the formulation and 
effectuation of a reorganization. The 
case was remanded to the SEC for 
further proceedings. The question 
at issue was whether preferred stock, 
acquired by the management during 
the process of reorganization to pro 
tect its interest in the new corpora- 
tion, should be treated on a parity 


Epiror’s Note: In the review in our 
\ugust issue (page 814) of the de- 
cision in Craig v. Harney, 67 S. Ct. 
1249 (No. 241, decided May 19, 
1947), reference was_ erroneously 
made to the case as having originated 
in Mercer County, Texas. S. L. Gill, 
of Raymondsville, Texas, a sustain 
ing member of our Association, 
caught the error and kindly brought 
it to our attention. The case had its 
origin in County Court of Nueces 
County, at Corpus Christi, Texas. 
Mr. Gill lives in a_ neighboring 
county and is well acquainted with 
all of the parties to the suit. 





*Assisted by James L. Homire and Nathan 
Blumberg. 


Review of Recent Supreme Court Decisions 


with the other preferred stock, There 
was no fraud or failure on the part 
of the management to disclose its 
activities. 

On the remand, the Commission 
reconsidered the matter and ad- 
hered to its decision that the stock 
acquired by the management should 
not be treated on a parity with the 
other preferred stock, and directed 
that it be surrendered at cost plus 
dividends accumulated since’ the 
purchase dates. An order giving 
effect to this view was reversed by 
the Court of Appeals of the District 
of Columbia. On certiorari, the 
Supreme Court reversed. Mr. Justice 
Murpuy delivered the opinion of 
the Court. 

The Court concludes that the 
Commission’s reconsideration of the 
matter rests on valid grounds of pol- 
icy which the Commission is compe 
tent to determine, aside from the rea- 
sons relied on in the prior ruling of 
the Commission. It is also concluded 
that the Commission was not re- 
quired to formulate a new general 
rule for the future only, and the 
Court refuses “to say that the Com- 
mission, which had not previously 
been confronted with the problem of 
management trading during reorgan- 
ization, was forbidden from utilizing 
this particular proceeding for an 
nouncing and applying a new stand 
ard of conduct.” 

The Curer Justice and Mr. Jus 
tice Douctas did not take part. 

Mr. Justice BurRTON concurred in 
the result. 

Mr. Justice FRANKFURTER and Mr. 
Justice JACKsON dissented, the de- 
tails of their views to be announced 
later. H. 

The case was argued by Mr. 
Roger S. Foster for SEC and by 





Mr. Spencer Gordon for Chenery 
Corporation in No. 81 and by Mr. 
Allen S. Hubbard for Chenery Cor- 
poration in No. 82, 


BANKRUPTCY 
Waiver of Priority by Participation 
in General Dividends 
United States National Bank v. 
Chase National Bank, 91 L. ed. Adv. 
Ops. 955; 67 Sup. Ct. Rep. 1041; 
U. S. Law Week 4451 (No. 371, de- 
cided April 14, 1947). 

On June 10, 1926, Harvey Stine- 
man was adjudicated a_ bankrupt. 
The principal asset of his estate was 
an undivided one-sixth interest in 
valuable coal land, most of which 
was operated by lessees and was pro- 
ducing substantial royalties, More 
than four months prior to the adjudi- 
cation, United States National Bank 
of Johnstown, Pennsylvania, and the 
First National Bank of South Fork, 
Pennsylvania, had procured judg- 
ments against the bankrupt. These 
two judgments constituted respec- 
tively first and second liens against 
the coal land and were allowed by 
the referee as secured claims in a 
total amount of $24,975. 

Numerous unsecured claims, ap- 
proximately $225,000 in amount, in- 
cluding one of $55,231.98 of the 
Chase National Bank of the City of 
New York, were filed. Although no 
valuation of the bankrupt’s interest 
in the coal land appears in the rec- 
ord, it was alleged to have been 
appraised at $90,000. However, at a 
meeting called by the referee three 
and one-half years after the adjudi- 
cation, attended by the two secured 
creditors and some of the general 
creditors including counsel repre- 
senting the Chase National Bank, 
the consensus was that if the lien 
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creditors foreclosed, little would be quired secured creditors to deter- Anderson as receiver of the Na- h 
left for the general creditors. At this mine the value of their security and tional Bank of Kentucky brought sti 
meeting the attorney representing deduct it from their claim before suit in the District Court in Ohio tic 
the Chase National Bank suggested participating in a general distribu- against Helmers and others, share- to 
that a fund be set up consisting tion, and although, it is generally holders of Banco Kentucky Com- eq 
chiefly of the royalties from the coal true that participation by a secured pany, a bank stock holding company ga 
land, from which all creditors, se- creditor in distribution from a fund organized under the laws of Dela- wi 
cured and unsecured alike, were to of general assets constitutes a waiver ware, to recover an assessment on pl 
receive dividends on the basis of the of the security, an examination of _ shares of the insolvent National bank cu 
total amount of their claims, All par- the conditions surrounding the dis- held in the portfolio of the holding aC 
ties present agreed to this proposal tributions must be made in the company. A similar suit was brought K 
and, although no supporting order light of the recognized principles of in the Federal District Court in th 
of the referee appears in the record, equity to determine whether or not Pennsylvania to enforce assessments we 
the administration of the bankrupt the security was waived by such against Pennsylvania stockholders of O 
estate proceeded as though an or- participation. Banco. The Supreme Court had pre- bi 
der had been entered. The secured In the instant case the secured viously held (Anderson v. Abbott, 
creditors did not press their judg- creditors received distributions from 321 U.S. 349) that the shareholders by 
ment liens, although they revived the general fund in good faith and of Banco Kentucky Company were by 
their judgments every five years and without any intent to waive their liable under 12 U.S.C., sections 63, sa 
they eventually received out of the liens. They thought that their claim, 64, for this assessment. by 
royalties fund distributions totaling as well as the claims of the unsecured The suit in each of the cases was al 
$5,720.41. creditors, would be more rapidly  jnstituted more than five, but less H 
In October, 1942, the Chase Na- satisfied if the security was main- than six, years after payment became 
tional Bank petitioned for a decree tained intact. Further, the arrange- due under the Comptroller's assess- Ri 
to the effect that the two banks by ment had at least implied sanction ment order. In both cases it was con- J 
participating in the distribution of the referee and was apparently tended that the cause of action was nv 
from the general fund along with condoned by all creditors, including barred by the Kentucky statute of O 
unsecured creditors had waived their the Chase National Bank, inasmuch imitations requiring that an action U 
liens. The referee held that the se- as no one objected for the twelve upon a liability created by statute cl 
cured creditors had not forfeited years it was in effect. shall be commenced within five years 
their position by sharing in the gen- Since the Chase National Bank, after the cause of action accrued. p 
eral distribution. The District Court the general creditor now objecting, The Ohio statute of limitations I 
reversed, In re Stineman, 56 F. Supp. had originally proposed the plan it provides that suit “upon a liability ce 
190, but on rehearing changed its is equitably estopped from raising created by statute other than a for- ti 
mind and decided that inasmuch as any objection to the validity of the  fejture or penalty shall be brought oO 
the Chase National Bank had recom- liens on the basis of the operation within six years after the cause thereof tl 
mended and acquiesced in the ar- Of the plan which it proposed. accrued.” The general statute of lim- tl 
rangement it was now estopped from Mr. Justice FRANKFURTER was Of jtations of Pennsylvania, which \ 
objecting. In re Stineman, 61 F. the opaaees that the order of the would be applicable to the action ti 
Supp. 151. The Third Circuit Court D4strict Court should be restored. had it arisen in Pennsylvania likewise " 
of Appeals reversed, feeling that the Mr. Justice JACKSON concurred in provides a six year period within 0 
secured creditors by disregarding the the result. : ; which the suit could be brought. But d 
pertinent provisions of the Bank- Mr. Justice Douctas dissented. the scope of the general provisions of p 
ruptcy Act had lost their preferred N. B. the Ohio statute as weil as the Penn- te 
position. In re Stineman, 155 F.2d The case was argued by Mr. sylvania Act are narrowed by a “‘bor- il 
755. On certiorari this decision was Robert I. Rudolph for United States rowing statute,” providing in sub- au 
reversed and the secured creditors National Bank and by Mr. William stance that when a cause of action 
held not to have waived the benefit. Dean Embree for Chase National has been fully barred by the laws of W 
of their security. Bank of New York and Lester Lari- the state or country in which it arose, ( 
Mr. Justice Murpny, delivering ™€!, Trustee, the bar should be a complete de- tl 
the majority opinion, quoted Sec- fense to an action brought in the a 
tion 65(a) of the Bankruptcy Act, Action Against Stockholders for As- instant state. € 
that: “Dividends of an equal per- sessments—Statute of Limitations Mr. Justice BLack delivered the ly 
centum shall be declared and paid Cope, Jr. v. Anderson; Anderson y. opinion of the Court. The Court held \ 
on all allowed claims, except such as_ Helmers; 91 L. ed. Adv. Ops. 1208; that the limitation on federally cre- g 
have priority or are secured,” and 67 Sup. Ct. Rep. 1340; U. S. Law ated rights to sue, in the absence of 
held that while Section 57(h) which Week 4576. (Nos. 593 and 656, de- a federal statute, are governed by a 
codified the “bankruptcy rule,” re- cided June 2, 1947). the limitation law of the state where . 
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he cause of action accrues, that is the 
state in which the crucial combina- 
tion of events transpired giving rise 
to a right of action. These suits in 
equity were essentially to enforce le- 
gal obligations, and hence equity 
will withhold its relief where the ap- 
plicable statute would bar the con- 
current legal remedy. The cause of 
action in each of these cases arose in 
Kentucky and since fully barred 
there by the five-year limitation act, 
were by the borrowing statutes of 
Ohio and Pennsylvania, likewise 
barred in those states. N. B. 

The case in No. 593 was argued 
by Mr. Harold Evans for Cope; and 
by Mr. Robert S. Marx for Ander- 
son; in No. 656 the case was argued 
by Mr. Robert S. Marx for Anderson 
and by Mr. Murray Seasongood for 
Helmers. 


Reorganization Procedure—Plenary 
Jurisdiction 

Williams v. Austrian, 91 L. ed. Adv. 
Ops. 1361; 67 Sup. Ct. Rep. 1443; 
U. S. Law Week 4654 (No. 850, de- 
cided June 16, 1947). 


Williams and Austrian were ap- 
pointed trustees for Central States 
Electric Corporation, a _ Virginia 
corporation in voluntary reorganiza- 
tion proceedings under Chapter X 
of the Bankruptcy Act in the Dis- 
trict Court of the United States for 
the Eastern District of Virginia. 
With the consent of the reorganiza- 
tion court they filed suit in the Dis- 
trict Court for the Southern District 
of New York for an accounting, 
damages and other relief against 
past and present officers and direc- 
tors of the debtor and others, alleg- 
ing misappropriation of corporate 
assets, fraud and mismanagement. 

The District Court dismissed for 
want of jurisdiction, but the Circuit 
Court of Appeals reversed, holding 
that a Chapter X trustee may bring 
a plenary suit in personam in a Fed- 
eral District Court not the reorgan- 
ization Court, although neither di- 
versity of citizenship nor other 
ground of federal jurisdiction exists. 

On certiorari, the Supreme Court 
affirmed and it was held that Con- 
gress by the Chandler Act of 1938, 











declaring Section 23 of the Act in- 
applicable to reorganization pro- 
ceedings under Chapter X, extended 
the jurisdiction of the reorganiza- 
tion Courts beyond that exercised by 
ordinary bankruptcy Courts so as to 
authorize suits by trustees appointed 
under that chapter in any District 
Court irrespective of diversity of citi- 
zenship or other ground. 

Section 2 of the Act, the Court 
held, confers plenary as well as sum- 
mary jurisdiction upon all bank- 
ruptcy Courts, except as otherwise 
provided by the Act. It was said that 
Section 23, which requires suits by 
receivers and trustees to be brought 
only in Courts where the bankrupt 
might have brought them if pro- 
ceedings under this Act had not 
been instituted unless by consent of 
the defendant, except as provided in 
Sections 60, 67 and 70, is not a grant, 
but a limitation on the plenary ju- 
risdiction. With the limitation of 
Section 23 suspended, it was de- 
clared that Section 2 confers juris- 
diction upon all reorganization 
Courts to hear plenary suits brought 
by a Chapter X trustee, and that 
jurisdiction in such cases is not re- 
stricted to the primary Court. 

Mr, Justice FRANKFURTER and Mr. 
Justice JACKSON, dissenting, con- 
tended that while Congress had the 
authority to vest all reorganization 
Courts with plenary jurisdiction of 
suits by trustees appointed under 
Chapter X, the legislative history of 
the Chandler Act and the preceding 
bankruptcy acts, as well as the deci- 
sions arising under each of them, 
negatives the implication of an in- 
tention on the part of Congress to 
so extend the jurisdiction, and that 
the provision that Section 23 is not 
to be applicable to reorganization 
proceedings, is to be construed as 
extending jurisdiction of suits by 
trustees under Chapter X only to the 
primary District Court, and that the 
purpose of the provision is to secure 
to trustees the same right to sue in 
the court of their appointment, as 
receivers in equity would have to 
sue in the court of their appoint- 
ment. N. B. 

The case was argued by Mr. Mil- 


Review of Supreme Court Decisions 





ton Pollack for trustee Williams 
and by Mr. Carl J. Austrian pro se. 


CONSTITUTIONAL LAW 


Paramount Rights of the Federal 
Government in Lands Beyond the 
Low-tide Mark of the Pacific Ocean 
—‘Case or Controversy’’—Declara- 
tory Judgments 

United States v. California, 91 L. ed. 
Adv. Ops. 1414; 67 Sup. Ct. Rep. 
1658; U. S. Law Week 4765 (No. 
12 Original, decided June 23, 1947). 


The United States by its Attorney 
General and its Solicitor General 
filed an original suit under Article 
III, Sec. 2 of the Constitution in the 
Supreme Court for a declaratory 
judgment against the State of Cali- 
fornia as to the rights of the Federal 
Government in regard to the lands, 
minerals and other things of value 
underlying the Pacific Ocean, lying 
seaward of the ordinary low-tide 
mark on the coast of California. The 
State of California answered, admit- 
ting that persons holding leases from 
the state had extracted petroleum 
products from the land under the 
three-mile ocean belt immediately 
adjacent to California. The right of 
California in the three-mile belt was 
founded upon the claim that such a 
belt lay within the original bound- 
aries of the state. Primarily this 
claim was founded upon the fact 
that the original thirteen states ac- 
quired from Great Britain all lands 
within their boundaries under navi- 
gable waters, including a three-mile 
belt in adjacent seas, and that when 
California was later admitted to the 
United States it was admitted on an 
“equal footing” with the original 
states. The judgment was in favor of 
the United States. 

Mr. Justice Biack delivered the 
opinion of the Court. The govern- 
ment had moved for judgment for 
lack of defense sufficient at law. 

Mr. Justice BLACK states that, pre- 
liminary to the consideration of the 
merits, questions raised by Califor- 
nia’s brief and oral argument con 
cerning the Government’s right to 
an adjudication of its claim in this 
proceeding must first be considered. 
The first of those questions was 
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whether there was here presented a 
“case or controversy” under Article 
III of the Constitution. California 
had contended that the case pre- 
sented merely a “difference of 
opinion” between state and federal 
authorities. That contention was 
rejected and it was declared, “The 
justiciability of this controversy rests 
therefore on conflicting claims of 
alleged invasions of interests in 
property and on conflicting claims 
of governmental powers to authorize 
its use.” It had also been urged that 
there were insuperable difficulties in 
ascertaining with any definiteness 
some of the area within which the 
claims and disputed rights were lo- 
cated. The Court rejected that con- 
tention, declaring that uncertainties 
of that character had been ade- 
quately dealt with before in many 
similar controversies. An objection 
had been made that the Attorney 
General lacked power to institute 
this proceeding and, although Con- 
gress had twice failed to grant spe- 
cific authority for these proceedings, 
it was held that the original statu- 
tory grant of power to the Attorney 
General was still in effect until actu- 
ally amended by Congress. 

The “crucial” question as to the 
powers of the Federal Government 
was stated as follows, ‘“Whether the 
state or the Federal Government has 
the paramount right and power to 
determine when, how, and by 
what agencies, foreign or domestic. 
the oil and other resources of the 
soil of the marginal sea .. . may be 
exploited.” Pollard’s Lessee v. Hagen 
(3 How. 212) on which California 
placed heavy reliance is examined. 
That case, and cases which have 
“paraphrased” the rule there an- 
nounced, contained language which 
seemed to support California’s claim. 
It was pointed out, however, that 
the “three-mile belt’ doctrine was 
not established at the time of that 
decision and that the most that 
could be said about the doctrine 
was that it then merely had been 
foreshadowed. 

With that case the Louisiana v. 
Mississippi case and The Abby 
Dodge case, also strongly relied upon 
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by California, were examined and 
the conclusion was reached that, al- 
though in those cases also maritime 
rights of the states were sustained in 
generous language under the Pollard 
rule, the real question here in con- 
troversy had not then been decided 
or formulated. Passing by further dis- 
cussion of the cases decided on this 
crucial question, the opinion says, 
“California is not the owner of the 
three-mile marginal belt along its 
coast, and ... the Federal Govern- 
ment rather than the state has para- 
mount rights in and power over that 
belt, an incident to which is full 
dominion over the resources of the 
soil under the water area, including 
oil.” 

California had also raised the 
claim that the Government by its 
action and failure to act had for- 
feited whatever rights it once may 
have had, Mr. Justice Brack an- 
swers that claim as follows, ‘“The 
Government, which holds its inter- 
ests . . . in trust for all the people, 
is not to be deprived of those inter- 
ests by the ordinary court rules de- 
signed particularly for private dis- 
putes over individually owned pieces 
of property; and officers who have no 
authority at all to dispose of Govern- 
ment property cannot by their con- 
duct cause the Government to lose 
its valuable rights by their acquies- 
cence, laches, or failure to act.” 
There were left open only such ques- 
tions as might later be presented in 
appropriate actions founded on 
rights arising from inland waters. 

Mr, Justice JACKSON took no part 
in the consideration or decision of 
this case. 

Mr, Justice FRANKFURTER deliv- 
ered a dissenting opinion. He ex- 
presses the view that the case should 
have been dismissed without preju- 
dice. 

Mr. Justice Reep delivered a dis- 
senting opinion. Since he interprets 
the original grants to the original 
thirteen states, from Britain while 
colonies, as vesting them with own- 
ership of the three-mile belt along 
their coastlines, he states his conclu- 
sion that California acquired owner- 
ship to the three-mile belt in contro- 





versy because of the words in the 
Act of Admission which brought 
California into the Union on “an 
equal footing with” the original 
thirteen states. i ay 
The case was argued by Mr. Ar- 
nold Raum for the United States and 
by Mr. Fred N. Howser and Mr. 
William W. Clary for California. 


Full Faith and Credit—Contractual 
Limit on Actions under Benefit Soci- 
ety Contract Valid in State of So- 
ciety’s Incorporation Is Enforceable 
in Other States 


Order of United Commercial Travel- 
ers v. Wolfe, 91 L. ed. Adv. Ops. 
1245; 67 Sup. Ct. Rep. 1355; U. S. 
Law Week 4586 (No. 32, decided 
June 9, 1947). 


The plaintiff here brought suit in 
a state court of South Dakota against 
a fraternal benefit society incorpo- 
rated in Ohio, to recover benefits 
claimed to have arisen under the 
constitution of that society (Com- 
mercial Travelers) as a result of the 
death of an insured member of the 
society. The society’s constitution 
provided that no action could be 
brought on a claim more than six 
months after its disallowance by the 
Supreme Executive Committee of 
the society. That limitation is valid 
under Ohio law. But under South 
Dakota law such a stipulation is 
void. 

The question was, 
whether, in an action brought in 
South Dakota after the six months’ 
period had expired, the South Da- 
kota rule or the society’s limitation 
shall prevail. The South Dakota 
Courts sustained the plaintiff's claim, 


therefore, 


On certiorari, the Supreme Court 
reversed, after argument and _ re- 
argument. Mr. Justice BuRTON de- 
livered the opinion of the Court. 
The opinion is voluminous, as is 
also the dissent delivered by Mr. 
Justice BLack. But the essence of the 
holding of the Court is that “South 
Dakota, as the state of the forum, 
was required by the Constitution of 
the United States to give full faith 
and credit to the public acts of Ohio 
under which the society was incor- 
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vorated, and the claimant was bound 
yy the six-month limitation upon 
bringing suit to recover death bene- 
fits based upon membership rights of 
a decedent under the constitution of 
the society.” 

The dissenting opinion was con- 
curred in by Mr. Justice Douc.as, 
Mr. Justice MurpHy and Mr. Jus- 
tice RUTLEDGE. The dissent chal- 
lenges the ruling as inconsistent with 
prior decisions of the Court and as 
violative of the rules concerning the 
powers of the states to regulate their 
own local affairs, H. 

The case was argued by Mr. E. 
W. Dillon for Order of United Com- 
mercial Travelers of America and by 
Mr. Hubbard F. Fellows for Wolfe. 


CRIMINAL LAW 


Federal Statutes—Coercion of Em- 
ployment of ‘“Unneeded” Employ- 
ees Under the 1946 Amendment to 
the Communications Act 

United States v. Petrillo, 91 L. ed. 
\dv. Ops. 1403; 67 Sup. Ct. Rep. 
1538; U. S. Law Week 4760 (No. 
954, decided June 23, 1947). 


One Petrillo was prosecuted for 
breach of the 1946 Amendment to 
the Communications Act of 1934. 
Ihe District Court dismissed the in- 
formation on the ground that the 
Statute on which it was based vio- 
lated the First, Fifth and Thirteenth 
\mendments to the Constitution. 
Ihe case was taken on direct appeal 
to the Supreme Court and the judg- 
ment of the District Court was re- 
versed and the case remanded. Mr. 
Justice BLack delivered the opinion 
of the Court. 

The opinion sets out the relevant 
sections of the Amendment to the 
statute which Amendment forbad 
the use of coercion to compel the 
employment of more employees than 
were “needed” to perform actual 
services for a broadcaster, and es- 
tablished penalties for willful vio- 
lation of the statute. 

The principal point to be decided 
arises under the due process clause 
of the Fifth Amendment and was de- 
clared to be, whether or not the stat- 
ute was so vague and indefinite as to 
fail in the identification of any crim- 
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inal act. The particular phrase ol 
the statute upon which this conten- 
tion rested was: ‘number of em- 
ployees needed by such licensee . . .” 
It was contended that the statute did 
not furnish any standards for deter- 
mining the meaning of “needed”, 
but in view of the legislative history 
of the Amendment and its declared 
purpose it was held that the words 
had been so often used and had be- 
come so familiar that they were 
easily understandable by all familiar 
with the field. 

The next contention was that the 
Statute, as amended, violated the due 
process and equal protection clauses 
of the Fifth Amendment to the Con- 
stitution, in that it singled out those 
employed in the radio broadcasting 
business for regulation and_penal- 
ized the employees only, but not the 
employers. Both of those contentions 
were rejected. The opinion then 
takes up the contention that the 
Amendment in question offended 
against the First Amendment guar- 
antee of freedom of speech by pro- 
hibiting peaceful picketing. It is 
pointed out that the statute itself 
does not forbid peaceful picketing. 
For that reason the opinion declares 
that, “We consider it inappropriate 
to reach the merits of this constitu- 
tional question now.” 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
this case. 

Mr. Justice FRANKFURTER deliv- 
ered a concurring opinion. He de- 
clares his agreement with the opin- 
ion and judgment of the Court. He 
adds however that the Amendment 
in question is supported by the same 
course of reasoning upon which the 
validity of the Sherman Act de- 
pends and that it is “too late in the 
day to require argument or citation 
of cases in support of the right of 
Congress to free interstate commerce 
from obstruction .. .” 

Mr. Justice REED, with whom Mr. 
Justice MurpHy and Mr. Justice 
RUTLEDGE joined, delivered a dis- 
senting opinion. The ground of his 
dissent is stated to be that the phrase 
of the Amendment “‘in excess of the 
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number of employees needed . 
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is too indefinite to support a crim- 
inal indictment or information and 
that therefore the statute violates 
the Fifth Amendment. es 
The case was argued by Mr. Doug- 
las McGregor for the United States 
and by Mr. Henry Kaiser and Mr. 
Joseph A. Padway for Petrillo. 


FEDERAL PROCEDURE 


Rule 24(2), Federal Rules of Civil 
Procedure—Right to Intervene in 
Proceedings to Restrain Violations 
of an Order of Interstate Commerce 
Commission 


Brotherhood of Railroad Trainmen 
v. Baltimore and Ohio Railroad Co., 
91 L. ed. Adv. Ops. 1301; 67 Sup. 
Ct. Rep. 1387; U. S. Law Week 4618 
(No. 970, decided June 9, 1947). 


This case involves the right of a 
railroad labor union to intervene in 
litigation in a federal District Court. 
The litigation concerns the ques- 
tion whether the New York Central 
Railroad is complying with condi- 
tions attached to the Interstate Com- 
merce Commission’s approval of the 
Central’s purchase of the stock of the 
Chicago River Power & Indiana 
Railroad and the lease by the latter 
of the Chicago Junction Railway. 
Prior to 1946 trunk line railroads 
moved their livestock cars over track- 
age of the River Road by their own 
crews and power. In settlement of a 
strike with the Brotherhood of Rail- 
road Trainmen it was agreed that 
the River Road employees would 
have the right to move the cars over 
the River Road trackage. The trunk 
lines were charged for the service. 
They sought injunctive relief against 
this charge as in violation of the 
Commission’s order approving the 
New York Central’s control of the 
properties. 

The District Court entered a pre- 
liminary injunction. The union 
then moved to intervene, but its 
motion was denied. It then ap- 
pealed to the Supreme Court. The 
appeal was resisted as non-appeal- 
able, because not a final order. The 
Supreme Court reversed the order 
denying the motion to intervene. 
Mr. Justice MurpHy delivered the 
opinion of the Court. 
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Conceding that the general rule is 
that no appeal lies from an order 
denying a motion to intervene, 
where the intervention is merely per- 
missive, unless an abuse of discre- 
tion is shown, the Court concludes 
that a different rule applies here. 
This is based on the fact that here 
the right to intervene is not within 
the discretion of the District Court, 
because by virtue of § 17 (11) of the 
Interstate Commerce Act the union 
had a statutory right to intervene. 
In such a case, Rule 24(2) of the 
Federal Rules of Civil Procedure 
gives the movant the unqualified 
right to intervene. An argument 
that § 17(11) applies only to inter- 
vention in proceedings before the 
Commission is rejected. H. 

The case was argued by Mr. Burke 
Williamson for the Railroad Train- 
men and by Mr. Ernest S. Ballard 
for the Railroad. 


Extraordinary Remedies — Manda- 
mus, Prohibition, Injunction Against 
Judges 


Ex Parte Fahey, 91 L. ed. Adv. Ops. 
1582, 67 Sup. Ct. Rep. 1558; U. S. 
Law Week 4775 (No. 133, Miscel- 
laneous, decided June 23, 1947). 


[his case is supplemental to Fahey 
v. Mallonee, decided the same day. 
An original petition was addressed 
to the Supreme Court of the United 
States asking for the extraordinary 
remedies of mandamus, prohibition 
and injunction against a District 
Judge for the vacation of his order 
allowing $50,000 on account of legal 
services and substantial sums for re- 
imbursement of Court costs from a 
“twenty-six million dollar Associa- 
tion.” 

Mr. Justice JACKSON delivered the 
opinion of the Court. It was held 
that, “As extraordinary remedies, 
they are reserved for really extraor- 
dinary causes,” and that appeal 
from the judgment of the District 
Court was an appropriate and ade- 
quate remedy. The petition was ac- 
cordingly denied. i 

The case was argued by Mr. Oscar 
H. Davis for petitioner and by Mr. 
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Welburn Mayock and Mr. Charles 
K. Chapman for respondent District 
Judge. 


FEDERAL STATUTES 


The Hatch Act—Service as Chair- 
man of State Democratic Committee 
by Member of State Highway Com- 
mission Violates Provisions of the 
Act Against Civil Servants Engaging 
in Political Activities 


Oklahoma v. United States Civil 
Service Commission, 91 L. ed. Adv. 
Ops. 537; 67 Sup. Ct. Rep. 544; U. S. 
Law Week 4218 (No. 84, decided 
February 11, 1947). 


Mr. Paris, while serving as a mem- 
ber of the State Highway Commis- 
sion of Oklahoma, was elected ‘o the 
chairmanship of the Democratic 
State Central Committee for that 
state. The only activity of the Com- 
mittee while Paris was in office was 
to sponsor a “Victory Dinner’ at 
which Paris took only a minor role. 
The Civil Service Commission deter- 
mined that these facts constituted 
taking an active part in political 
management such as warranted re- 
moval from his office on the state 
commission. It ordered that notice 
of the determination be given pur- 
suant to § 12(b) of the Hatch Act. 
[his order would be followed, if 
Paris were not removed, by a fur- 
ther order of the commission, under 
the same section of the Act, to the 
appropriate federal agency, that cer- 
tain highway grants to Oklahoma be 
withheld from the state. The state, 
upon receipt of the first order, insti- 
tuted these proceedings for the re- 
view of the order pursuant to § 12 (c) 
of the Act in the proper District 
Court of the United States. That 
Court upheld the action of the Com- 
mission and on appeal to the Cir- 
cuit Court for the Tenth Circuit, 
the judgment of the District Court 
was affirmed. The Supreme Court 
took the case on certiorari and af- 
firmed. Mr. Justice Reep delivered 
the opinion of the Court. 

The state had attacked the judg- 
ments below on the ground that the 
Act, in so far as it attempts to regu- 





late the internal affairs of a state, 
is an invasion of the sovereignty of 
the states in violation of the Consti- 
tution. ‘Lhe Government, on the 
other hand contended that the state 
could not question the constitution- 
ality of the Act on this review but 
could only have review of whether 
or not the action of the commission 
Since § 12(c) gives 
to any party aggrieved a judicial re- 


was arbitrary. 


view of the commission order, Mr. 
Justice Reep declared that “the chal 
lenge can be made in these review 
proceedings to the constitutionality 
of the law upon which the order 
under review is predicated.” He 
declares that Oklahoma had a legal 
right to receive the federal highway 
funds by virtue of Congressional 
enactments and when Congress inter- 
posed administrative bars to the 
right of the state to receive those 
funds, those bars must comply with 
the Constitution. 

The state relied on the coercive 
effect of the authorization to with- 
hold funds allocated to a state as the 
interference with the reserved powers 
of the state prohibited by the Tenth 
Amendment of the Constitution. In 
answer to that argument, Mr. Justice 
REeEp replied that, admitting that the 
United States has no power to regu- 
late local political activities of state 
officials, still it does have power to fix 
the terms on which the disbursement 
of its money allotments to states shall 
be made. 

The state had also contended that 
the action of the commission in or- 
dering the removal of Paris from of- 
fice was an arbitrary exercise of its 
power even if the Act were found to 
be valid. Mr. Justice Reep replied 
to that argument by saying, “Since 
under Rule I of the Civil Service 
Commission the taking of ‘any ac- 
tive part in political management ot 
political campaigns’ had been deter- 
mined by the Commission to include 
service on a political committee, . . . 
it is clear Mr. Paris’ position violated 
§ 15 of the Hatch Act.” 

Mr. Justice FRANKFURTER delivered 
a concurring opinion. He thinks 
that the government should not have 
been allowed to challenge Okla- 
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oma’s right to question the consti- 
itionality of the Act since the gov- 
rnment did not raise the point until 
he case was before the Supreme 
Neither does he think the 
state has any right to question the 


Court. 
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validity of the Act. Aside from those 
points he agreed with Mr. Justice 
REED. 

Mr. Justice BLack and Mr. Justice 
RuTLeDGE dissented and Mr. Jus 
tice Murpuy and Mr. Justice JACK 


Judge McColloch Protests 
Criticisms of Supreme Court 


® United States District Judge Claude McColloch, of Portland, 
Oregon, has written an emphatic protest at what he regards 
as an “intemperate attack" on the Supreme Court for its deci- 
sion in the John L. Lewis case. His protest was directed against 
public remarks widely quoted by the Associated Press as hav- 
ing been made before AFL Hotel Employees and Bartenders’ 
convention in Milwaukee by Joseph A. Padway, member of 
our Association since 1925, who was one of the attorneys 
in the Lewis case, and also against statements made in two 
articles in the April issue of the University of Chicago Law 
Review. Having attended the University of Chicago Law 
School, he wrote the Editor-in-Chief of that law review on 
August 28 and asked for space to answer the ‘attack’ made 


in the Law School. 





August 28, 1947 
To the Editor-in-Chief, 
University of Chicago Law Review: 

I attended the University of Chi- 
cago Law School and ask space to 
answer the intemperate attack on 
the Supreme Court in the April num- 
ber of the Review. I refer to the 
articles by Assistant Professor Watt 
and Professor Gregory entitled ‘““The 
Divine Right of Government by 
Judiciary” and “Government by In- 
junction Again.” These articles dealt 
with the decision in the John L. 
Lewis case, 

Professor Watt said “ . . . hysteria 
and political expediency triumphed.” 
(page 411.) “The words of Con- 
gress and the words of the Court 
itself were twisted and distorted to 
suit the needs of a conclusion.” 
(page 453.) 

I consider this a charge of dis- 
honesty. I see no difference be- 


tween saying that a Court yielded to 
influences outside the record and the 
law of the case, and saying that it was 
bought off by money. 

Padway, one of the lawyers in the 





case, made the same charge in an 
address. He said the Court “had put 
political expediency ahead of prin- 
ciples of law.” (Associated Press, 
April 8, 1947). 

I realize that neither Professor 
Watt nor Lawyer Padway are in con- 
tempt, because the Court has stripped 
itself, by its decisions, of practically 
all contempt power. But both Pro- 
fessor Watt and Lawyer Padway 
have forgotten their duty as lawyers. 
That duty is “to maintain towards 
the Courts a respectful attitude, not 
for the sake of the temporary incum- 
bent of the judicial office, but for the 
maintenance of its supreme impor- 
tance.” (Canon 1 of Professional 
Ethics: American Bar Association). 

Now, whether, in letting the bars 
down to the newspapers in contempt 
cases, the high Court intended that 
the lawyers could enjoy the same 
license is not known. However, I 
will tell you what would happen in 
one district if a lawyer who had lost 
a case made the public statement 
that the case had been decided 


Recent Supreme Court Decisions 


soN took no part in the considera- 
tion or decision of the case. wi 
The case was argued by Mr. Mac 
Q. Williamson and Mr. James W. 
Bounds for Oklahoma and by Mr. 
Ralph F. Fuchs for the Commission. 
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in the two articles. Receiving no reply or acknowledgment, 
he sent his protest to the Journal for publication. It occurs 
to us that the failure to respond may have been due to the 
absence of a functioning Editor-in-Chief between semesters 


The two articles were the last in an issue in which Senator 
Wayne Morse, Lee Pressman of the ClO, and others, gave ar- 
guments against the enactment of such a measure as the 
Taft-Hartley Labor-Management Relations bill then pending. 
Our restrained comment on the issue and two articles (see page 
947 of our September issue) was not written without awareness 
that some of the statements made in the articles might be 
challenged. Judge McColloch’s letter follows: 





against him on political grounds: 
He would be put on trial by the Dis- 
ciplinary Committee of the Bar at 
once. And I think that would hap- 
pen in other districts. 

As to Professor Watt, one does not 
have to look far to discover that the 
cause of his rage is not difference 
over legal principles: “At a time 
when Government enterprise and 
Government intervention in business 
and industry inevitably are bound 
to increase... .” (page 453). “It is 
strange—no, frightening—in an econ- 
omy already beginning to stagger 
from uncontrolled prices and exorbi- 
tant profits, to see the Executive, the 
Congress, and the Courts join to- 
gether to shackle the economic 
strength of the millions whose pur- 
chasing power alone can save the 
structure from a dizzy fall.” (page 
411.) 

Someone else can give this the 
right name. I merely want to point 
out it is not law the Assistant Pro- 
fessor is talking about. 

CLaupE McCoLLocu 
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Aliens . . Norwegian Quisling brought 
to U. S. by U. S. armed forces before 
our entry into war not ‘“‘immigrant’’ 
within statute empowering immigra- 
tion board of inquiry to make exclu- 
sion order. 


# U.S. ex. rel. Bradley v. Watkins, 
C.C.A. 2d, July 23, 1947, Swan, C. J. 
(Digested in 16 U. S. Law Week 
2065, August 5, 1947.) 

Bradley, a Norwegian and former 
member of the Quisling party, was 
seized in Greenland before Dec- 
ember % 1941, by a U. S. Coast 
Guard landing party. He was 
brought to the U. S. and taken be- 
fore an Immigration Service board 
of special inquiry which gave him 
a hearing as an “applicant for ad- 
mission” to the U. S., held him a 
“potential immigrant’, and ordered 
his exclusion for lack of an unex- 
pired visa and other reasons. He 
did not appeal from its decision. 
Bradley, now being held for deporta- 
tion to Norway where the govern- 
ment wished to put him on trial as 
a war criminal, challenged by habeas 
corpus the legality of his detention. 
Ihe return asserted that he was de- 
tained pursuant to the exclusion o1 
der of the board of inquiry. Such 
boards are, by 8 U.S.C. $153, given 
jurisdiction of ‘“‘cases of immigrants”. 
The District Court denied the writ 
on the ground that the board had 
jurisdiction and Bradley had not 
exhausted his administrative remedy. 
Ihe Circuit Court relied upon Gon- 
Williams (192 U. S. 1) in 
holding that he 


zales v. 
need not appeal 
unless the law applied to him and 
it decided that an alien forcibly 
brought here could not be said to 
have “departed” from a foreign port 
within the meaning of 8 U.S.C. §203 
which defines an immigrant as “any 
alien departing from any place out- 
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side the United States and destined 
for the United States.” 
upon arrival was determined to be 


His status 


the same as that of a prisoner of 
war. Although it was clear that 
Bradley had no right to enter the 
U. S., the Court refrained from con- 
sidering what action was open to re- 
move him. A. Hand, C. J., dissent- 
ing, felt that the majority opinion 
gave no assurance that Bradley could 
be deported and was of the opinion 
that a broad construction should be 
given 8 U.S. C, §203 rather than risk 
such a result. 

(See also U. S. ex rel. Kessler v. 

Watkins, C.C.A. 2d, July 24, 1947, 
\. Hand, C., J., digested in 16 U. S. 
Law Week 2065, August 5, 1947, in 
which the Court refused to construe, 
as limited to a time of actual hostil- 
ities, 50 U.S.C. §21 which empowers 
the President to order the removal 
of enemy aliens.) 
Attorney and Client . . petition to in- 
tegrate Massachusetts Bar dismissed. 
® (Digested in 16 U. S. Law Week 
2005, July 1, 1947.) 

On May 27, 1947, the Massachus 
setts Supreme Judicial Court dis- 
niissed, without prejudice, a petition 
by the Massachusetts Bar Association 
for the establishment of an inte 
grated Bar for the Commonwealth. 
Ihe Court concluded that, since it 
did not appear that members of the 
Bar generally favored such action, 
it was not at present advisable fon 
the Court to establish a Bar of which 
every attorney must be a member 
and that the establishment thereof 
would not be in the interest of the 
public and the administration of 
justice. (See 33 A.B.A.J. 497; May, 
1947.) 

Civil Aeronautics Board . . 
rules amended. 
® Code of Federal Regulations, Tit. 


air traffic 


14, Ch. I, Pt. 60 (12 Fed. Reg. 5547). 

I'he CAB announced, in the Fed 
eral Register of August 16, 1947, the 
revision of Part 60, Air Traffic Rules, 
of the Civil Air Regulations, The 
purpose of the revision is to provide 
certain modifications and clarifica- 
tion of the rules in the interest of 
safety, to provide appropriate regula- 
tions for the operation of helicop- 
ters and for the operation of aircraft 
on the surface of water, and to pro- 
vide certain essential minimums fo1 
instrument flight. 


Civil Service Commission . . Hatch Po- 
litical Activities Act . . execution of 
affidavit of qualified elector held no 
violation under circumstances . . Com- 
mission warns against such activity. 
® Jn re Reed, Doc. No. 1204, CSC, 
August 4, 1947. 

Reed, a U. S. employee who had 
executed the affidavit of ‘qualified 
elector” to two nomination petitions, 
was charged with thereby violating 
Civil Service Rule IV(4.1) and §9 (a) 
of the Hatch Act. The function of 
the affidavit was to certify that the 
petitioners signed with knowledge 
of the contents, that their residence 
was correctly stated, and that each 
signed on the dates specified. Al- 
though it was contemplated that the 
person circulating the petition would 
sign the affidavit, evidence showed 
that Reed had obtained no signa- 
tures, The Commission pointed out 
that “circulating” such a_ petition 
violated the Act but that “signing” 
it did not, and it held that Reed’s 
action was neither “signing” nor, 
standing alone, “circulating.” Sec- 
tion 15 of the Hatch Act makes de- 
terminations of the Commission in 


force at the time it took effect bind- 
ing in future decisions. The Com- 
mission held that, where there were 
no decisions directly in point, the 





OD 


he 


In 
m 


la 
pe 
Ce 





les, 


de 


ch 








ontrolling principles of the other 
lecisions would be _ followed. It 
herefore determined the issue on 
the broad principle that the Act was 
designed to prevent those subject 
to it from assuming general political 
leadership or becoming prominent- 
ly identified with any political move- 
ment. An important factor in_ its 
holding that this principle was not 
violated was said to be that the af- 
fidavit was not attached prior to cir- 
culation of the petitions and that 
Reed’s signature could not have in- 
fluenced voters since the petitions 
were not publicly posted. The Com 
mission warned, however, that his 
conduct was not to be emulated, for 
a change in circumstance might lead 
to a different decision. Relying upon 
In re Officer, Doc. No. 1105, the Com- 
mission dismissed, on the ground of 
laches, a charge that Reed had been 
politically active at the polls. 


Corporate Reorganization . . interest 


‘“‘iudgment theory”’ . . allowance of 
creditors’ claims in Chapter X reorgan- 
ization is not ‘‘judgment’’ bearing 


legal rate of interest. 


® In re Realty Associates Securities 
Corp., C.C.A. 2d, July 23, 1947, 
Swan, C. J. 

The debtor’s petition for reorgan- 
ization under Chapter X of the 
Bankruptcy Act was dismissed for 
the “unique” reason that funds were 
available to pay all debts. Jurisdic- 
tion having been reserved to de- 
termine the amount of interest pay- 
able on the bonds outstanding, the 
court ruled that after maturity in- 
terest was payable at 6% rather than 
the contract rate. Upon appeal, the 
bondholders supported their right 
to the 6% rate on the ground, inter 
alia, that the reorganization court's 
allowance of their claim was a judg- 
ment which bore interest at the legal 
rate (6%) from the date of the peti- 
tion. The Court held that, although 
allowed claims had been held in or- 
dinary bankruptcy to be of the same 
efficacy as judgments with respect 
to bearing interest where the assets 
of the bankrupt were sufficient, it 
was convinced that the “judgment 
applicable in 


theory” was not 





a Chapter X reorganization since the 
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purpose of the proceeding was to 
keep the debts in statu quo until a 
plan could be adopted under which 
a business might be continued with- 
out being burdened with judgments. 
he Court thought that the “judg- 
ment theory” was entirely counter 
to the purpose of the proceedings. 
Clark, C. J., 


fact this was a contest between a 


dissenting, stressed the 


solvent debtor and its creditors on 
an obligation made final by court 
proceedings. He pointed out that 
except for the proceedings the credi- 
tors would have taken judgment at 
once and he was of the opinion that 
“they should not be deprived of that 
advantage by the debtor’s  unas- 
sented-to act.” 


Office of 
rules of procedure 


Department of Justice 
Alien Property 
for claims announced. 


® Code of Federal Regulations, Tit. 
8, Ch. II, Pt. 504 (12 Fed. Reg. 5565). 

In the Federal Register of August 
19, 1947, the Director of the Office 
of Alien Property announced the 
revocation of the rules governing re- 
ceipt and disposition of claims. In 
lieu of them new rules of procedure 
for claims were promulgated. The 
new rules are divided into four parts 
which rules, title 


cover general 


claims, debt claims and_ general 


claims. 


Department of Labor administra- 
tion of child labor provisions of Fair 
Labor Standards Act transferred to 
Wage and Hour Division. 

# On August 18, 1947, the Secretary 
of Labor announced completion of 
the transfer of the administration of 
the child labor provisions of the Fair 
Labor Standards Act from the Divi- 
sion of Labor Standards to the Wage 
and Hour Division of the Depart- 
ment. 


Same establishment of Office for 


Registration of Labor Organizations. 


® On July 16, 1947, the Department 
of Labor announced the establish- 
ment of an Office for the Registra- 
tion of Labor Organizations in the 
Office of the Secretary. The Office is 












authorized to exercise and perform 
the authority and functions con- 
ferred upon the Secretary of Labor 
by Title 1, §§9(f) and (g), Labor 
Management Act. [See also Code of 
Federal Regulations, Tit. 29, Subtit. 
\, Pt. 2, §2.001 (12 Fed. Reg. 5011).] 
Same disclosure of information 
filed under Labor Management Re- 
lations Act. 

® Code of Federal Regulations, Tit. 
29, Subtit. A, Pt. 2, §2.6a (12 Fed. 
Ree. 5650). 

The Secretary of Labor an- 
nounced, on August 18, 1947, an 
amendment to the title of the Fed- 
eral Code of Regulations relating to 
Labor. The amendment provides, in 
part, that no officer or employee of 
the Office for Registration of Labor 
Organizations or of the Department 
shall disclose to any person outside 
the Department information received 


under §§9 (f) and (g), Labor Man- 
agement Act, requiring the filing 
of union constitutions and by-laws, 
and information as to compensa- 
tion of union officers, initiation 
fees, dues, financial condition, etc. 
Exceptions were made in the case 
of written requests by labor organi- 
zations as to information filed for 
such organizations, by the NLRB 
and the courts, and by members of 
Congress through the various com- 
mittees dealing with labor. 

Elections . . although state regulation 
of political party has been annulled, 
party cannot deny, because of race, 
qualified elector’s right to participate 
in primary involving national offices 
where primary is only effective place 


to exercise right. 


= Elmore v. Rice, U.S.D.C., E. §.C., 
July 12, 1947, Waring, D. J. 
Because of the Supreme Court de 
cisions in U. S. v. Classic (313 U. S. 
299) and Smith v. Allwright (321 
U. S. 649), South Carolina in 1944 
eliminated from its Constitution and 
statutes all regulation of political 
parties. It was therefore the conten- 
tion of defendants in this case, 
brought by a Negro duly qualified 
to vote under the laws of the U. S. 
and the state to test defendants’ re- 
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fusal to permit him to vote in a Dem- 
ocratic primary involving national 
offices, that party primaries were pri- 
vate matters and that the members 
might include or exclude persons as 
they desired. Plaintiff argued that 
the party performed the same func- 
tions as prior to 1944 and that it was 
the only place his right of sufferage 
could be effectively exercised. It was 
stipulated that since 1900 every per- 
son elected to a national office in the 
state was a Democratic nominee. In 
granting judgment for plaintiff, the 
Court stated that it was the law of 
our land that all citizens were en- 
titled to vote in national elections 
and it called attention to the Su- 
preme Court's statement in the Clas- 
sic case that “where in fact the pri- 
mary effectively controls the choice, 
the right of the elector to have his 
ballot counted at the primary is... 
protected . . .”. Referring to 8 U.S.C. 
$31 which protects the right to vote 
without distinction as to race, color 
or previous condition of servitude 
notwithstanding custom or usage of 
a state, the Court held that the rules 
and regulations of the Democratic 
Party had not materially changed 
since 1944 and were therefore the 
same custom and usage applied prior 
to that date despite the fact that in 
name they were no longer laws or 
statutes. It agreed with plaintiff that 
the Party was acting for and on be- 
half of the people of the state, that 
the primary was the only place to ex- 
press a choice effectively, and that all 
qualified electors no matter what 
their race were entitled to vote there- 
in. Judge Waring said: “In these days 
. when this country is taking the 
lead in maintaining the democratic 
process and attempting to show to 
the world that the American gov- 
ernment and the American way of 
life is the fairest and best that has 
yet been suggested, it is time for us 
to take stock of our internal affairs. 
.. . It is time for South Carolina to 
rejoin the union.” (On August 19, 
1947, the injunction granted plain- 
tiff was ordered stayed pending ap- 
peal.) 
Federal Tort Claims Act . . exemption 
of claims arising out of combatant ac- 
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tivities during wartime held not to in- 
clude practice or training for combat. 
® Skeels v. U.S., U.S.D.C., W. La., 
July 7, 1947, Dawkins, D.]. (Digested 
in 16 U.S. Law Week 2071, August 
5, 1947.) 

Suit was brought under the Fed- 
eral Tort Claims Act to recover for 
the death of a fisherman caused by 
an object falling from Army planes 
or the targets they were towing while 
training over the Gulf of Mexico. 
The Government moved to dismiss 
on the ground, inter alia, that the in- 
jury resulted from combat activities 
while the nation was at war which 
activities were specifically excepted 
from the provisions of the Act by 
§421. The Court held, however, that 


“combat activities’ denoted actual 
conflict rather than practice and 
training. It stated that the phrase 
“war activities’ would have been 
more appropriate had it been in- 
tended to include in the exception 
all activities in furtherance or prep- 
aration for war and that the same 
opportunity for care and caution 
existed in training remote from com- 
bat as existed in peacetime. 


Federal Trade Commission . . an- 
nouncement of policy as to settlement 
of cases through trade practice con- 
ference and stipulation agreements. 


® Code of Federal Regulations, Tit. 
16, Ch. I, Pt. 1, §1.3 (12 Fed. Reg. 
Soil). 

The FTC, on August 19, 1947, an- 
nounced its policy as to settlement 
of cases by trade practice rules and 
revised its statement of policy re- 
specting settlement by stipulation 
agreements. Upon promulgation of 
trade practice rules for an industry, 
pending charges in which a com- 
plaint has not been issued will be 
examined and the advisability of 
closing the matter will be considered 
if covered by the rules. Where a com- 
plaint has been issued but has not 
been adjudicated, a motion to sus- 
pend may be made to bring the mat- 
ter directly before the Commission 
for such consideration. In both in- 
stances, consideration will be given 
to the proposed respondent’s com- 
pliance with the rules, the public in- 


terest, and applicable statutes. Where 
there is reason to believe that unfair 
methods of competition or unfair or 
deceptive practices in commerce are 
being used, the Commission, if it is 
in the public interest, may withhold 
issuance of a complaint and extend 
an opportunity to execute a stipu- 
lation admitting the facts and agree 
ing to desist from such practices. The 
policy as to both types of settlements 
is designed to prevent unintentional 
violations of the law through mis 
understanding or carelessness, but 
not to grant the privilege of settling 
cases to persons who intended to de 
fraud, whose false advertisements 
were inherently dangerous, who sup- 
pressed competition through con 
spiracy or monopolistic practices, 
who violated the Clayton Act, o1 
where it will be ineffective to prevent 
further violations. The right to with- 
hold the privilege was reserved. 


Labor Law . . Norris-LaGuardia Act . . 
Federal Courts have jurisdiction to en- 
join picketing of innocent employer 
who is helpless to give laborers re- 
lief. 

® Gomez v. United Office Workers, 
U.S.D.C., D.C., July 31, 1947, Laws, 
C.J. 

Plaintiff, owner of a dance studio 
in Washington, D. C., was licensed 
to use the name of Arthur Murray, 
dancing instructor, in connection 
with her business in return for a per- 
centage of her gross receipts. As a 
result of a labor dispute between the 
union and Murray, members of the 
union came to Washington from 
New York and picketed plaintiff's 
business. They did not seek employ- 
ment or to affect the terms and con- 
ditions of employment at plaintiff's 
studio. They did not represent or 
seek to represent her employees, nor 
did they encourage them to strike. 
The Court found that plaintiff was 
entitled to an injunction unless 
it lacked jurisdiction to act. This 
involved the Norris-LaGuardia Act 
as “it is apparent that the Taft- 
Hartley Act does not grant plaintiff 
(such a) right . . .”. The Norris- 
LaGuardia Act which forbids Fed- 
eral Courts to issue injunctions in 
cases growing out of a labor dispute 














novides, in §113(a), that a case 
shall be held to grow out of a labor 
dispute when it involves persons en- 
»aged in the same occupation. But, 
isked the court, does the language 
define what is a case growing out of 

labor dispute. Such a case in the 
Court’s opinion would usually be 
defined as one by which a party 
sought to obtain adjudication of a 
wrong affecting labor committed by 
another party. In the absence ot 
clear language, it refused to construe 
the Act so as to give laborers the 
right to use coercion directly against 
én innocent party who was helpless 
to give them relief. 


Libel and Slander. . 
‘American Quisling” justified by proof 
that plaintiff, a reserve officer, sup- 
plied to German embassy evidence 
intended to incriminate President in 


use of term 


plot to cause war. 

= Sanctuary v. Thackrey, N.Y. Su- 
preme Ct., N.Y. Co., July 29, 1947, 
Pecora, J. 

Defendants, the owner and pub- 
lisher and the editor and general 
inanager of the New York Post, were 
sued for libel. The alleged defama- 
tory matter was contained in two in 
Under 


Cover by John Roy Carlson which 


stallments of the book 


was published in the Post. The 
articles, which the Post described as 
dealing with “American Quislings”, 
told of plaintiff's activities. The 
Court held that the term was libel 
ous per se, but found that its use as 
to plaintiff was substantially within 
the boundaries of the truth since 
plaintiff, a reserve officer in the U. S. 
Army, early in 1941, gathered and 
submitted to the German embassy 
evidence intended to incriminate the 
President in a plot to cause World 
War II. (Plaintiff was one of the de- 
fendants in the recently dismissed 
“mass sedition” trial. See 33 A.B.A.]. 
940; September, 1947.) 


National Labor Relations Board 
Labor Management Act . . procedure 
and rules and regulations promul- 
gated to carry out Act. 

® Code of Federal Regulations, Tit. 
29, Ch, II, Pt. 202, 203 (12 Fed. Reg. 
5651). 


In the Federal Register of August 
22, 1947, the NLRB issued an im- 
mediately effective statement of the 
procedure to be followed in carrying 
out the provisions of the Labor 
Management Act of 1947. Its cover- 
age is shown by the following sub- 
parts: Subpt. A-General Statement; 
Subpt. B-Unfair Labor 
Cases under §§10 (a) to (i) and Tele- 
graph Merger Act Cases; Subpt. C- 


Practice 


Representation Cases under §9 (c) ; 
Subpt. D-Referendum Cases under 
gg9(e) (1) and (2); Subpt. E-Juris- 
dictional Dispute Cases under §10 
(k); and Subpt. F-Procedure under 
§$§10(j) and (1). On the same date 
it issued an immediately effective 
series of rules and regulations, Series 
5, which it found necessary to carry 
out the provisions of the Act. 
They deal with the following mat- 
ters: Subpt, A-Definitions; Subpt. 
B-Procedure under §§10 (a) to (i) tor 
the Prevention of Unfair Labor 
Practices; Subpt. C-Procedure under 
§9(c) for the Determination of 
Questions Concerning Representa- 
tion of Employees; Subpt. D-Proced- 
ure for Referendum under §9 (e) ; 
Subpt. E-Procedure to Hear and De- 
termine Disputes under §10(k); 
Subpt. F-Procedure in Cases under 
§§10(j) and (1); Subpt. G-Service of 
Papers; Subpt. H-Certification and 
Signature of Documents; Subpt. I- 
Records and Information; Subpt. 
J-Practice before the Board by For- 
mer Employees; Subpt. K-Construc- 
tion of Rules; Subpt. L-Enforcement 
of Rights, Privileges and Immuni- 
ties Granted or Guaranteed under 
§222(f), Communications Act of 
1934, as amended, to Employees of 
Merged Telegraph Carriers; and 
Subpt. M-Amendments. 


Same . . same . . announcement of 
policy regarding union compliance 
with registration and non-Commu- 
nist affidavit requirements. 

® On August 21, 1947, the NLRB 
General Counsel announced that 
unions which had election cases 
pending in the Board’s field offices 
would be notified on, or shortly 
after, August 22 to meet the reg- 
istration and non-Commurist affi- 
davit requirements of the Labor 
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Management Act and that, unless 
the union complied within 20 days 
of receipt of notice, its case would 
be dismissed. He indicated, how- 
ever, that he might extend the 20- 
day period for good reason shown. 
The General Counsel announced 
that the same policy would be fol- 
lowed in pending cases charging un- 
fair labor practices by employers 
and, unless both unions complied 
within the period, in those where the 
employer had petitioned for an elec- 
tion. In cases where a petitioning 
union complies with the require- 
ments and an intervening union 
which was signatory to a current 
contract does not, the intervening 
union will be permitted to defend 
its contract at the hearing but, if an 
election is directed, it may not ap- 
pear on the ballot. All unfair labor 
practice cases in which hearings had 
not been started and in which the 
charges were filed more than six 
months after the incident com- 
plained of were ordered dismissed. 
It was estimated that approximately 
3,000 cases would be affected by this 
announcement, 

On the effective date of the Act, 
August 22, the NLRB announced 
that approximately 600 cases were 
pending before it: 410 election cases 
and 195 charging unfair labor prac- 
tices. It stated that unions which 
were parties to election cases would 
be notified on, and shortly after, Au- 
gust 22 of the necessity of meeting 
the registration and non-Communist 
afhdavit requirements of the Act and 
that they would be granted 20 days 
from receipt of the notice to comply. 
As to intervenors in election cases, 
the Board announced that they 
would not be considered parties in 
interest unless they complied within 
the period. It declared that the cases 
involving unfair labor practices 
would be treated on their respective 
merits in light of the impact upon 
them of the recent amendments to 
the National Labor Relations Act. 
Even cases where orders have issued, 
if the orders are uncomplied with, 
will be surveyed to see whether the 
order would be inconsistent with the 
policy of the amended Act. 
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the issuance of unfair labor practice — pigsion’s approval and it has been ‘ postage voting por, the ven 
complaints, will handle policy mat-  jegused might require any change in the cor- a 
a rj ‘rate in an advi e ow orate structure to effectuate such a ' 
ters, and will operate in an advisory , In re Kings County Lighting Co., I an See ca rep 
nature to the General Counsel; the US.D.C., E. N.Y., July 3, 1947, Ken- purpose once its desirability was de- ie 
Legal Division will handle court ap- one Bs termined for otherwise a_redistri- ‘ns 
eee eas Sa bution could not be accomplished : 

ar: ; y aT: a SE : . » ace : 7 
pearances and litigation, including lhe SEC applied for a court oidien . ; nappies I tru 
special injunction litigation; and the ' a eae , ‘As to the mandate o §7 (g) that a che 
I ale: ii Il approving and enforcing a plan re) Reathdiialiatn: ciel aun Jameaiiaw aii 

< 3 ] a ig . ° . ye ale Stile - 
Administrative Division us 7 reorganization submitted by Kings, ae ailiie: talhiniiatibaas thin ix cated a 
> ‘ 40e ‘ y, ve er " ° . c c ) < c 
form the usual agency administrative a subsidiary of a registered holding Ete Su 
functions : commission that state law has not 20) 
company, under §11 (e) of the Pub- é é : “) 
d Child id Rh lic U itv. Holdi C nis been complied with, the Court axl 
' - - eviagence.. 1c tity o1daing Aompany Act. ° . . 
renee ae b d 4 : . Und h rf : : pointed out that, although in prior tak 
j a e used to determine nder the plan, the old common " os . 
amvednanundien “i - a / OF proceedings under §11 (e), the SEC vis 
legitimacy of child. stockholders would receive 714% of : e : 
Rel tl RI had applied §7 (g) as an interrelated set 
) , r , LT. a » 1. the new common stock and, upon a 4 . 

ane Y~ Sans, IES Pe, coal : “erage SEC Section, such action was not control- or 
; 8, 1947, P< > , otentlal earnings basis, the AG : . 

Ct., July 18, 1947, F eyed ; h distribution fair and /@$ Upon the meaning of the sec- inc 

The issue presented we »pater- found such distributic air ¢ : : 5 

The issue presented was the pa ‘table. The N. Y. Public Service "0": Relying upon language in First rep 

; The parties were equitable. 1e N. Y. Public Service — : ge gets £ 

nity of a child. The er? we = wai cc), Mewes, Iowa Coop. v. FPC (328 U. S. 152) Rts 
ie ‘ebruary 21, 1943, anc sommission SC), however, re- . = ; ; 

reine an goto pe esi 0 cen ik alin ht te which the Supreme Court held clu 

» chi a the wife on fused to approve the pl: gd 
the chad was born to © PI 4 that a statutory provision for state wi 
May 6, 1943. Both parties and the found, on an asset basis, that the old : F 

Pg ae en approval in the Federal Power Act 
child submitted to blood-grouping common stock had no present value, = grr 

le 5 ; wae was only a “suggestion” to federal tit 
tests. Under the A-B and M-N tests, It opposed court approval, arguing : o° , 
. : b ; authority, Judge Kennedy held that ati 
the blood of each was compatible. that the plan itself expressly pro- Ladiit age a 
: ie Cer ‘ the Public Utility Holding Com- th 
As a result of a Rh or Hr test, how- vided for PSC approval and that, io Ae a A é 
. : ° nany Act, despite the wording o D1 
ever, one doctor concluded that the — since it had been withheld, court ap- 3 } “a inet § | 
. . . - ; ealie ia 
husband was not the father. He tes- proval would be futile. The SEC $7 (g) , aa -. sre! state . 
tified that by this test 55% could be contended that PSC approval was — . ri om SEER a, neh a 
ee ’ . . ops “epee ict arises between state and federa du 
positively excluded from fatherhood not vital since, if it were, it would our ” ‘ “ 
. . ege . . ° ° ‘ ) as > te a ea 
if there was incompatibility of blood. subject the recapitalization to the = or a 0 Cray ORIEN of stoc ,' 
, , 1c : r > yas in 
The Court stated that there was no PSC’s veto whereas the Federal Act ae es CRE See Se Act was ' 
an me ' ra 4 si 
judicial expression upon the efficacy was an overriding one. “Far over- unconstitutional under such a con r 
. . . . P ~ ~ f > q ) 
of the Rh test but that the medical shadowing all other questions in the Struction since (a) the Tenth Amend 
profession agreed that the use of the case,” said the Court, “is the juris. ment denied federal Paver oe eae " 
Rh test in such cases raised the dictional clash between two impor- late a company such as Kings whose 
° > . > : Pre > a 3 4 2 in 
chances of excluding parentage from tant governmental agencies, one Operations were predominantly in 
: hint i ee rd F 
33% to almost 45%. It held that the state and one federal. ..”. Ken-  trastate, even though its securities | 
doctor's testimony was admissible. medy, D.J., then held that, unless an were listed on national exchanges 
Since no effort was made to impeach omitted step or condition in a plan and widely distributed throughout 
R ‘ ° ° ¢ ° T \ mn y 
his credibility, or his standing as a was essential, the omission did not the U. S. and (b) the construction 
ad . y : re be ’ 
physician, or to negative his conclu- require remand by the Court. He Was an invasion of the state’s ple- 

: . arv i H ott re _ : ta 
sion, whereas the testimony on the agreed that, under N, Y. law, the Mary jurisdiction over corporations : 
wife’s behalf was questionable, the plan would not be valid without which it had created. Judge Ken- C 
Court decided that the husband was PSC approval but stated that the nedy rejected both arguments on the p 
not the father. The wife was granted question was whether the federal ground that they robbed the inter- 

> ° es ; ; st 
support by him, however, as he knew _ statute deprived the PSC of jurisdic- state commerce clause of any real 
: e . ° . . ° Ci 
she was pregnant when he married tion in the present instance. The meaning. He found that the plan ; 
: ‘ ; a y : ( 
her, but, since it was determined PSC maintained that the SEC’s’ was fair and reasonable and granted , 
. . ™ . . t 
that the husband was not the father, power to require changes in the cor- the SEC’s application. (The PSC has 
-. of : . wee Cc 
support was allowed on the basis of porate structure of operating sub- filed an appeal from the decision.) 
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ecurities and Exchange Commission 
. survey of registrants and subsidi- 
iries in 1945 made public . . data on 
srofits and operations in 1944-1945 
ssued. 


*" The SEC has in process a project 
known as the “Survey of American 
Listed Corporations.” The term 
‘listed corporations” includes, in 
general, corporations registering se- 
curities with the SEC except carriers 
reporting to the ICC, communica- 
tion companies reporting to the FCC, 
insurance companies, banks and 
trust companies, On July 30, 1947, 
the SEC made public, as part of this 
project, a survey of “Registrants and 
Subsidiaries—1945” covers 
2,095 corporations and their 13,868 


which 


subsidiaries and/or afhliates. The 
tabulation enables one quickly to 
visualize the entire organizational 
setup of which any given subsidiary 
or registrant is a component part. It 
includes all companies in whick the 
registrant owns more than 50% of 
the voting stock and occasionally in- 
cludes those with less than 50% 
when reported by the registrant. 

Part VI of the six-part series en- 
titled “Data on Profits and Opera- 
ations, 1944-1945” was released by 
the Commission, as part of the same 
project, on August 26, 1947. It pre- 
sents financial data for 307 regis- 
trants in 30 non-manufacturing in- 
dustry groups, showing figures for 
each individual company and each 
industry group. The seven major 
industrial classifications into which 
the 30 groups in Part VI are divided 
are: Agriculture; Construction and 
\llied Companies; Finance; Min- 
ing; Real Estate; Service, and Trans- 
portation and Communication. 

Because of budgetary limitations, 
copies of these reports have not been 
prepared for general distribution. 
Photocopies of the data may be ob- 
tained from the Public Reference 
Section, Securities and Exchange 
Commission, 18th and Locust Streets, 
Philadelphia 3, Pa., at cost of photo- 
stating, An original copy of publi- 
reviewed will be 
loaned to persons upon request by 
the Washington Office of the Ameri- 
can Bar Association. 


cations above 





Unfair Competition . . group of Cali- 
fornia wearing apparel manufacturers 
cannot enjoin New York manufac- 
turers from using word ‘‘California,”’ 
for personal injury to particular plain- 
tiffs cannot be shown in view of large 
number of California manufacturers 
and lack of quality standards by 
plaintiffs. 


® California Apparel Creators v. 
Wieder of California, Inc., C.C.A. 
2d, July 30, 1947, Clark, C.J. 


A California trade association and 
seventy-five California manutactur- 
ers and dealers in wearing apparel, 
suing also on behalf of all such Cali- 
fornia manufacturers, sought to en- 
join three New York corporations 
from using the word “California” 
and its variations in their businesses, 
Plaintiffs contended that California- 
made products were superior to 
those made elsewhere in the UV. S., 
that the public accepted their su- 
periority, and that defendants’ usage 
resulted in unfair competition. De- 
fendants were 
judgments below. On appeal, Clark, 


granted summary 
C. J., speaking for the majority, held 
that the trade association showed no 
right to complain and that all Cali- 
fornia manufacturers could not be 
represented by the named plaintiffs 
since Rule 23 (a) (3), F. R. Civ. P., 
the only authority for the suit, while 
allowing joinder of plaintiffs where 
causes are several but involve com- 
mon questions of law or fact and a 
common relief is sought, gives no au- 
thority to adjudicate rights of non- 
appearing parties and confers no 
new rights upon those appearing. 
Relying upon the Supreme Court 
and the Second Circuit opinions in 
Mosler Safe Co. v. Ely-Norris Safe 
Co. (273 U.S. 132, 7 F. 2d 603), he 
held that a geographical name could 
acquire a significance which would 
support such an action, but that to 
maintain the action, it must be 
shown that defendants made repre- 
sentations deceitful in the sense of 
luring to their doors purchasers who 
would otherwise have been plain- 
tiffs’ customers. (He noted that the 


Courts, Departments and Agencies 


19 








Trade-Mark Act, which 
was inapplicable to the present suit, 


Lanham 


might change the effect of the Mos- 
ler Safe Co. case.) Judge Clark de- 
cided that such an injury could not 
be shown in this case for, if injury 
by deleterious quality had been di- 
rectly charged (actually only gen- 
eral claims of superiority were as- 
serted and plaintiffs lacked definite 
standards of quality themselves), 
there was no reason to assume that 
purchasers, deceived as to origin, 
would otherwise have bought of 
plaintiffs out of all California manu- 
facturers of which there were ap- 
proximately 4500. 

L. Hand, C., 
that it might well be that the sev- 


J., dissenting, said 


enty-five individual merchants who 
were plaintiffs could collectively 
prove that some of them “have lost, or 
were losing, customers by the adver- 
tisements, although they could not 
identify the individual sufferers” and 
that, under Rule 23 (a) (3), that 
would be enough to support an in- 
junction for all the seventy-five 
against the defendants. He did not 
think that they should have been cut 
off by summary judgment from any 
trial because they had not been able 
in their afidavits to make out a 
prima facie case, saying: “It is the 
last kind of action in which to invoke 
the remedy of summary judgment.” 
He went on to sound a warning 
against the increasing use of that 
device. 


Further Proceedings in Cases Previous- 
ly Reported. 


®" The following action has been 
taken by the U. S. District Court for 
New York, S.D.: 


Dismissed: Kilpatrick v. Texas & 
Pacific R.R. Co.—Dismissal and 
Non-suit (33 A.B.A.]. 937 September, 
1947). The Court found that the 
only business done by defendant in 
N. Y. was the solicitation of freight 
and passenger business and it ruled 
that this activity alone did not con- 
stitute such doing of business as to 
subject defendants to service of 
process in a foreign state. 
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Letters to the Editors 





Constitutional Right of Accused 
as to Place of His Trial 


To the Editors: 
On page 673, 1, at the 


bottom of the column, in your July 


column 


number, in the article about Senior 
Circuit Judge Magruder, you say 
(referring to Rottenberg v. U. S., 137 
F. (2d) 850; affirmed in the Supreme 
Court sub nom. of Yakus v. U. S., 
321 U.S. 414): 

The precise question was the valid 
ity of those provisions which denied to 
the defendant in a criminal prosecu- 
tion the right to raise the issue wheth- 
er an OPA regulation was authorized 
by the statute. 

(The question of the constitution- 
ality of the regulation was also in 
the case.) 

Both the Circuit Court of Appeals 
and the Supreme Court completely 
overlooked the requirement of the 
Federal Constitution that the trial 
of a crime must be held in the State 
where the crime was committed. 
{rticle III, Section 2, Clause 3. 

This requirement as to place of 
trial had its origin in the Declara- 
tion of Independence— ‘“‘transport- 
ing us beyond the seas to be tried 

.’—and has deeper roots in co- 

lonial history and in the common 
law. 

Judge Fake in the District Court 
in New Jersey had warned that these 
provisions of the Price Control Act 
were unconstitutional. Lockerty v. 
Phillips, 49 F. Supp. 513, 516, 

The opinions indicate that the 
point I make was not argued in 
either the District, Circuit or Su- 
preme Courts. 49 F. Supp. 913; 137 
F. (2d) 850; 321 U. S. 414. Nor does 
it appear to have been considered by 
the draftsmen of the Price Control 
Act. 9 Duke L. Rev. (Winter—1942) 
54, 68, 69 et seq. 

There have been times in the past 
when politically-minded Attorneys 
General and, on at least one occa- 
sion, a President, endeavored to get 
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around the clause of the Constitu- 
tion which I have cited. But never 
Price 
there mass rape of the right guaran- 


before the Control Act was 
teed to American citizens by thei 
Constitution to be tried, when 
charged with a crime, in their home 
Courts, 

Some of the still pending cases 
which arose under the Price Control 
Act would seem to permit reconsid- 
eration of the Yakus ruling—if that 
were desired. 

Richards, 63 Fed. 

5, I brought to- 


In Bowles v. 
Supp. 946, Note 
gether historical references which 
throw light on the subject. 

CLAUDE McCoLiocu 


United States District Court, 
Portland, Oregon 


Charles P. Curtis, Jr., Says 
the Constitutional Provision 
Was Not Violated 


To the Editors: 

Judge McColloch has written 
about one of the opinions of Sen- 
ior Circuit Judge Calvert Magruder 
which was quoted in the sketch of 
Judge Magruder in our July num- 
ber. Judge McColloch says that in 
United 
(2d) 850, which was 


this case (Rottenberg v. 
States, 137 F. 
afhfrmed by the Supreme Court sub 
nomine Yakus v. United States, 321 
U.S. 414) both Judge Magruder’s Cir- 
cuit Court of Appeals and the Su- 
preme Court “completely overlooked 
the requirement of the Federal Con- 
stitution that the trial of a criminal 
must be held in the State where the 
crime was committed”; and Judge 
McColloch to Article III, 
Section 2, Clause 3 of the Constitu- 


referred 


tion, which reads: 

The trial of all crimes, except in 
cases of impeachment, shall be by jury, 
and such trial shall be held in the 
State where the said crimes shall have 
been committed .... 

Judge McColloch himself over- 
looked something. It is true that 


neither Judge Magruder nor Chief 
Justice Stone, who wrote the opinion 
for the Supreme Court, referred to 
Article III. They dealt with the 
rights of the defendants to a jury 
trial under the Sixth Amendment, 
which comes to the same thing. The 
Sixth Amendment says: 


In all criminal prosecutions, the ac- 
cused shall enjoy the right to a speedy 
and public trial, by an impartial jury 
of the State and district wherein the 
crime shall have been committed, 
which district shall have been previ- 
ously ascertained by law... . 
Judge Magruder says in his opin- 

: 5 ) 
ion (page 858): 

Nor have appellants been denied 
the right of a jury trial as guaranteed 
by the Sixth Amendment. They have 
had a jury trial on all the issues rele- 
vant under the statute. 

The Supreme Court likewise con- 
sidered the question and said in its 
opinion (page 447): 

Nor has there been any denial in the 

present criminal proceeding of the 

right, guaranteed by the Sixth Amend- 
ment, to a trial by a jury of the State 
and district where the crime was com- 
mitted. 
three of 
them, Rottenberg, the Rottenberg 
Company, and Yakus—were tried and 


For the defendants—all 


convicted before a jury in the District 
of Massachusetts, which was where 
their crimes were committed. Judge 
Wyzanski presided at the trial. 
Judge McColloch forgot that our 
Constitution made doubly sure that 
this right to a jury trial was guaran- 
teed. These defendants were given 
its full satisfaction. I do not see that 
Judge Magruder, or the Supreme 
Court, overlooked anything by treat- 
ing the claim of these defendants un- 
der the Bill of Rights instead of the 
Third Article of the Constitution. 


CHARLEs P. Curtis, JR. 
Boston, Massachusetts 


Suggesting a Solution as to the 
“Avalanche of Judicial Opinions”’ 
To the Editors: 

I'he Bar is to be congratulated on 
Mr. Whitehair’s forthright and in- 
telligent discussion [August issue, 
page 751] of a very aggravating sit- 
uation. We have all unduly suffered 
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rom the expense and inconvenience 
of storing, and occasionally dusting 

not to mention paying for—the vol- 
umes of Federal Reporter which 
seem to multiply as fast as rabbits. 

The problem of selecting which 
opinions should be published seems 
to be insoluble for too many rea- 
sons that are too obvious to need 
discussion. 

We of the Patent Bar 
least a partial solution to this prob- 


have at 


lem and this solution may at least 
suggest some way out for the general 
Bar. At one time we had to have all 
of the Supreme Court Reports on 
hand, because in each volume there 
was One or more patent, trademark 
Now we have 
(Banks Law Pub- 
lishing Co.), which in thirteen aver- 


or copyright case. 
Baldwin’s Cases 


age-size volumes gives us all Supreme 
Court decisions to date, relating to 
patents, trademark and copyrights. 
We also have the United States Pat- 
ent Quarterly which is published by 
the Bureau of National Affairs and 
reports nothing but patent, trade- 
mark and copyright cases. Even this, 
which started relatively recently, 
now includes more than seventy vol- 
umes. 

Since this is the age of specializa- 
tion, is it not possible to segregate 
other decisions for use of respective 
specialists? Why can we not have 
all bankruptcy cases collected in one 
set of volumes, and so on, for di- 
vorce, admiralty, corporate law, tax 
law, criminal law, constitutional 
questions, etc.? The general practi- 
tioner can supply himself with the 
annual digests of all branches, and 
when it is desired to look up a spe- 
cific case, reference can be had to 
some library which will have com- 
plete sets of all branches. 

Louis NECHO 


Philadelphia, Pennsylvania 


Submission of Views 
on Divorce Problem 


To the Editors: 

An invitation was extended to read- 
ers in the August JOURNAL (page 
803) to present their views on the 
marriage and divorce situation exist- 


ing today. 


Regarding marriage: I believe that 
laws requiring a reasonable waiting 
health 
are as much legislation as should be 
had The 


riages cannot, and should not, be at- 


period, examinations, etc., 


thereon. failure of mar- 
tributed to the laws under which the 


marriages were incurred; instead, 
the failures should be laid to the par- 
ticipants in such marriages. 

As to divorce: First, | believe that 
a legalistic approach which ignores 
the psychological problems created 
by the prime actors, is erroneous. 
Further, I believe this is an error 
which is needlessly perpetrated, con- 
sidering the extended medical, psy- 
knowl- 


chological and _ psychiatric 


edge of today, Though the act of 
marriage is in law a contract, a ma- 
jor difference between this and other 
that 


unites two people for life, whereas 


contracts exists in marriage 
the ordinary contract is for a period 
of time and the subject matter there- 
of is or may be goods, personal serv- 
ices, realty, or any combination of 
the above. 

Many of today’s divorces are un- 
doubtedly psychological in origin, 
insofar as the cause is concerned. 
They may be due to emotional im- 
maturity of either or both of the 
parties concerned; lack of under- 
standing as to the problems and ob- 
ligations presented by this relation- 
ship; lack of knowledge, or a mis- 
conception, as to the intimate aspect 
of marriage. Lack of understanding 
as to the duties of each to the other 
and the continuance, by virtue of 
the relationship, if nothing else, of 
certain previous relationships, is 
also a cause of contention that may 
lead to divorce. For each person is, 
first, child; then, spouse; then, par- 
ent. Barring death, this trio of re- 
lationships is present in the lives of 
all, either actually or potentially. I 
do not mean to say that meddling 
on the part of the parent of either 
one of the spouses should be per- 
mitted; nor, on the other hand, do 
I believe that honest interest in the 
marriage should be discouraged. It 
is well for each spouse to realize 
that, just as he or she is the child of 


another, so the other partner to the 


ularriage is as much the child of an- 


into divorce. 
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other. And, the obligations owed by 
each to their parents are not termi- 
nated by marriage, 


The presence of any one or more 


of the above elements in a marriage 
results in a condition that may ripen 


And it is in such in- 


stances that the Hollywood effect is 
most apparent. For the much pub- 
licized divorces, marriages, etc. of the 
members of the movie colony have 
done their share in convincing many 
that the solution to marital difficul- 


ties is in running away, via divorce 


courts. It is my belief that neither 
stringency nor leniency of divorce 


laws would affect the number of di- 
The 
better way would be to create an of- 


vorces had for such reasons. 
fice of marriage counselor, attached 
to and part of the court to which 
such is assigned, one with sociologi- 
cal and psychological training, who 
would hear initial applications for 
divorce. If, after careful inquiry and 
investigation, the marriage counselor 
(I use this term for want of a better 
that 
would be ineffectual, his approval 


one) believes reconciliation 
of the application for divorce would 
then become the basis for formal ac- 
tion. On the other hand, if he finds 
that the difficulties of the parties can 
be solved by consultation with the 
family physician, by some educa- 
tional program, or by other means, 
he would make suitable recommen- 
dations therefor and supervise the 
means sought. The above presumes 
cooperation on the part of the peo- 
ple involved. In many instances, 
frank, open discussion with the ap- 
plicants for divorce, as to the pur- 
pose and the reason for such mar- 
riage counselor inquiry and super- 
vision, would result in the neces- 
sary cooperation. Those who wil- 
fully, without any cause given, re- 
fuse to cooperate, would not be able 
to sue for divorce, lacking the coun- 
Where 
the recommendations of the coun- 


selor’s necessary approval. 


selor have been faithfully followed 
with no results, then the preliminary 
application, together with the rec- 
ommendations made, the 
thereof, would become the basis of 


results 
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the suit for divorce. This procedure 
should do away with many of the 
divorces that are obtained on what 


are, at best, frivolous grounds, 1.e., 
mental cruelty, “he (or she), eats 
crackers in bed”; mental cruelty, “he 
takes a nap after dinner’; mental 
cruelty, “she wants to go to the 
movies two times a week,” and “I’m 
too tired,” etc. 

The comments previously made 
would refer only to those States 
whose laws permit divorce for a wide 
variety of grounds. Perhaps it would 
be well for such States to modify, re- 
vise or alter their laws, so that any 
ambiguities would be removed; 
grounds which are capable of many 
interpretations or are so broad as to 
cover almost anything and every- 
thing would be made more definite 
and certain. The legislative attitude 
thereto should be changed. The ter- 
mination of any marriage is much 
more than a legal problem. It is so- 
ciological, it is medical, it affects the 
immediate parties, their offspring 
and, also, though not directly, the 
society in which these reside. 

As for those States where adultery 
is the sole ground for divorce, one 
may say that such foster disregard 
of law, evasion, false oaths, etc., by 
Apart from the 
moral problems involved, such States 


their very laws. 


would do well to revise their divorce 
laws. There are causes, apart from 
adultery, which well warrant termi- 
nation of marriage (and which do 
not impinge upon provisions for an- 
nulment). Such as continued, per- 
sistent refusal on the part of the 
head of the family to support his 
family or discharge any of his obli- 
gations. So, though adultery as a 
cause is almost universally recog- 
nized, a given marriage may con- 
tinue after the commission of this 
act by one of the parties, whereas a 
marriage is made almost impossible 
of continuance because of some other 
reason. 

Regarding the value of the con- 
cepts of domicile and condonation, 
I believe the first ought to be re- 
moved and the second modified. 
Legal requirements as to domicile 
of the marital res only play an im- 
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portant part in determining the 
State wherein such res is located in 
cases of abandonment. As to other 
causes, requirements of domicile are 
factually satisfied even though the 
domicile was set up for the sole pur- 
pose of the divorce. The solution to 
this, and one which would best re- 
move a great portion of the abuse 
of domicile requirements, is uni- 
formity of divorce laws. Because of 
the probable unattainability thereof, 
perhaps State citizenship, as a re- 
quirement, would be a good expe- 
dient. Those seeking divorces would 
be limited to the Courts in the State 
whose citizenship they bear. 
Condonation is a principle easily 
abused and which results in dis- 
advantage to the party condoning. 
It might be better to subject all 
causes for divorce to a statute of 
limitation, regardless of condona- 
tion. The result of this would be 
that the parties involved would have 
time within which to make a sincere 
try at maintaining their marital re- 
lationship and, if unsuccessful, can 
bring suit for divorce. As matters 
now stand, the condoning party is 
penalized by law for attempting to 
continue the marital status. It may 
well be that condonation is, itself, a 
factor in the high divorce rate be- 
cause of this result. Should there be 
a statute of limitations and the stat- 
ute had run when the second offense 
was committed by the offending 
party, the previous offense could be 
introduced into evidence in support 
of the suit for divorce, if any, based 
upon the second offense. I assume 
the condoner to be the applicant for 
divorce; if, however, it is the con- 
donee, then the previous offense of 
the condonee, together with the con- 
donation, should be permissible in 
evidence in behalf of the condoner. 
Generally speaking, legal grounds 
for divorce should be those grounds 
which best accord with medical psy- 
chological data and principles, which 
are in keeping with the social mores 
of the present, for only such will be 
apable of just administration and 
will invite a minimum of abuse. 


FRANCES MECHTA 


New York City 


Succint Suggestions to 
Improve the Divorce Situation 


To the Editors: 


The challenging editorial on page 
802-3 of your August issue has en- 
couraged me to venture the follow- 
ing suggestions for improvement of 
the divorce situation: 


RECONCILIATION BEFORE 
PETITION FILED 


In all Domestic Relations Courts, 
appoint an officer of the Court whose 
counsel will be available to separated 
and estranged couples encouraging 
them to seek a solution to their prob- 
lems before divorce proceedings are 
instituted. Often small differences 
cause estrangement, and pride and 
stubbornness drive a wedge between 
couples. If these things are talked 
out with a counsellor, frequently a 
reconciliation is effected and the bit- 
terness resulting from a divorce filed 
and then withdrawn can be averted. 


RECONCILIATION AFTER 
PETITION FILED 


In all divorce proceedings, appoint 
an officer of the Court to investigate 
the grounds for divorce; examine the 
record for collusion, condonation, 
and bona fide domicile; and endeav- 
or to bring about a reconciliation of 
the parties, 


PROVISION FOR MINOR CHILDREN 


Where the petition is in order, 
a reconciliation is impossible, and 
minor children are to be considered, 
charge the investigator with the duty 
of securing the proper custodian and 
adequate support for the children. 
Allow the investigation to go even 
further, in an attempt to ascertain 
who caused the separation. If this in- 
dividual is found, make him or her 
contribute toward the support of 
any minor children. Scrutinize espe- 
cially every “divorced-today-married- 
tomorrow” situation. 

HELEN Horton HEAvRIN 
Louisville, Kentucky 
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Approves Journal Stand as to 
Military Obligation of 
Citizenship Applicants 
lo the Editors: 
he attitude of the JourNAL toward 
the Girouard case is fair and true. 
\s a former combat infantry rifle- 
man, lawyer, and author of the arti- 
cle on “Legal Aspects of Pacifism” in 
the Anglican Theological Review 
(January, 1945), I feel I am well 
justified in making such a statement. 
This law article of mine points out 
that through recently decided federal 
cases many of these alleged pacifists 
became such overnight and sought 
like yellow rats to hide behind the 
cloak of religion to escape military 
service. Many of these “phony” 
pacifists, and there were thousands of 


them, presented evidence before 
draft boards in support of their 
claim for military exemption which 
was plain farcical. 

When one has undergone the 
rigors and hardships of combat at the 
front, and seen the wounded and 
dead on the battlefield and in medi- 
cal clearing stations, one cannot help 
but be bitter with these self-righteous 
and draft-dodging pacifists. 

During the war, these pacifists 
were unanimous in affirming such 
trite phrases as “liberty of con- 
science” and “can do better service 
for my country at home.” The latter 
phrase was a roaring joke among in- 
fantrymen at the front. 

With the war now over, these 
pacifists have overcome their previ- 
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Bankruptcy LAW —“A Per- 
sistent Conflict Revived over Collat- 
eral Attack upon Disallowance of a 
Claim by a Referee in Bankruptcy”: 
Che April issue of the Oregon Law 
Review (Vol. XXVI, No. 3; pages 
188-201) contains an article by Rob- 
ert L. Gee, Associate Professor at the 
College of Law of the University of 
Denver, which deals principally with 
a recent decision of the Supreme 
Court of Colorado that held, in ef- 
fect, that although determination 
by a Referee in Bankruptcy as to the 
fact that a preference has been re- 
ceived is res judicata in a suit by the 
trustee against the preferred creditor 
for a return of the preference, the 
determination is not res judicata in 
such a suit as to the amount of the 
preference. The author submits that 
the Colorado Court followed the 
minority view in permitting the 





claimant a second day in Court on 
the issue as to the amount of the 
preference, and that a practical re- 
sult of the decision may be that 
trustees will hereafter avoid the State 
Courts in actions to recover prefer- 
(Address: Oregon Law Re- 
view, University of Oregon, Eugene, 


ences, 


Oregon; price for a single copy: 75 
cents) . 


C arRIERS—Interstate Commerce 
Commission—Judicial Review— 
“Freight Rates and Terminal Switch- 


ing Services”: Illustrative of the 
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ous coy shyness, and have become 
battling articulators with their pleas, 
entreaties and martyr-like poses for 
their ideas of “justice” and “rights.” 
Most of these pacifists proved their 
love for their country in the peace- 
ful security of a conscientious objec- 
tor’s camp during the war. 

It is high time that the Courts of 
our country take as their precedent 
and guide the last words of some of 
our fighting heroes like Nathan Hale 
rather than the glib, shallow and 
euphonious remarks of overly-edu- 
cated pacifists and their “crusading 
liberal supporters.” 

I. H. RUBENSTEIN 


Acting Director, Legal Department, 
Military Government, 
Ryukyus Command 


situation depicted as to factual 
determinations of the Interstate Com. 
merce Commission, in John Dickin- 
son’s able treatise in our May issue 
(“The Administrative Procedure 
Act: Scope and Grounds of Broad- 
ened Judicial Review,” 33 A.B.A.]. 
134; May, 1947) is an article by 
Charles S. Belsterling, of the New 
York and Pennsylvania Bars, in the 
June issue of the University of Penn- 
sylvania Law Review (Vol. 95, No. 
6; pages 719-738). The author gives 
a detailed and restrained account of 
the development of Commission rul- 
ings and judicial abstentious (until 
the Administrative Procedure Act), 
as to the inclusion of “spotting” 
charges in railroad freight rates. His 
exposition is altogether laudatory of 
the Commission as the expert agency 
of regulation, but he welcomes warm- 
ly the supercession of the “scintilla 
of evidence” rule by the substantial 





Editor's Note 


Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journal will endeavor to supply, 
at a price to cover cost plus hand! ng and postage, a planograph or other copy of 


a current article. 
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grounds provided in the new Act. erts v. California, 66 S. Ct. 1160, in- torial note in the July issue of the 
(Address: University of Pennsyl- volving the constitutionality of State Columbia Law Review (Vol. 47-—No. 
vania Law Review, 3400 Chestnut legislation taxing and regulating in- 5; pages 800-815). Both the back- 
activities. (Ad- ground and content which the doc- 
dress: University of Kansas City Law trine has acquired through the 
Review, Kansas City 4, Mo.; price for course of judicial decision are exam- 


Street, Philadelphia 4, Pa.; price for terstate commerce 


i single copy: $1.00) . 


ConsTITUTIONAL LAW— 4Single copy: $1.00.) 


“State Taxation and Regulatory Leg- 


ined, especially its applicability when 
both parent and subsidiary are in- 


islation Discriminating Against In- CorporaTIONS —“The Deep solvent. The conclusion is that the 


terstate Commerce’: A “note” inthe Rock Doctrine: 


\pril-June issue of The University mand or Equitable Remedy?” : Legal 


Inexorable Com- 


Courts have not given an “unequivo- 
cal answer” to the problem of order- 


of Kansas City Law Review (Vol. XV_ implications of the so-called “Deep '"§ subordination where the parent 


No. 2; pages 149-152) comments Rock doctrine”, 


enunciated some also is insolvent and that a mechani- 


upon the more recentSupreme Court eight years ago in Taylor v. Stand- cal application of the doctrine in 
decisions, notably Prudential Ins.Co. ard Gas and Electric Co. (306 U.S. such cases “would transform the 
v. Benjamin, 66 §. Ct. 1142, and Rob- 307, 318), are the subject of an edi- Deep Rock doctrine from a flexible 





Statement by the Editor-in-Chief 


® In this department for July (page 735), a “note” com- 
mented on the Spring issue of Law and Contemporary 
Problems (Vol. XII, No. 2), which is a quarterly publi- 
cation of the Duke University School of Law. That 
issue consisted, as usual, of a “symposium’’—this one 
on “Labor Dispute Settlement.” Exception has been 
taken, by several of our readers, to the comment made 
on this compilation, 

The gist of the comment was to the effect that the 
“symposium” of some eleven articles on various phases 
of the settlement of labor disputes did not include any 
presentation of the views of those who favor compulsory 
arbitration or other form of resort to compulsion if 
need be, for the determination and settlement of labor 
controversies, and that this omission from so compre- 


‘ 


hensive a “symposium,” at a time when the Congress 
was considering what procedures should be enacted for 
the settlement of labor disputes in emergency, was 
“evidently” due to the selection of the contributors. 

Responsibility for the comment is mine. As to this 
department, although I do not select the articles to be 
reviewed or the practicing lawyers who will write par- 
ticular “notes,” all “copy” for it comes to my desk; and 
I edit, and condense and change, any “note” as seems 
to me to be needed or advisable. 

Professor Brainerd Currie, of the faculty of the Duke 
University School of Law, who edited the “symposium,” 
said in his Foreword to it (page 210): 

. .. Each contributor who has had occasion to refer to the 
subject, irrespective of his background or affiliation, has 
expressed opposition to compulsory arbitration and other 
forms of dictated settlement in disputes which arise from 
the failure of the parties to agree on terms and conditions 
of employment. 

This conspicuous summarization caught attention and 
in part led to our comment. I have now re-examined the 
“symposium” and have received detailed and informa- 
tive letters as to its planning and execution from Paul 
H. Sanders, formerly of the Duke faculty and now of 
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the Atlanta Bar, who organized the compilation, and 
from Professor Currie. 

I am convinced by the correspondence that the 
planners of the “symposium” thought of themselves as 
selecting qualified contributors and pertinent subjects, 
not the representation of points of view or contentions. 
The emphasis was to be on ways and means of prevent- 
ing and settling disputes, and adequate representation 
was to be given to both labor and management. In writ- 
ing me as to the arranging for the “symposium,” Pro- 
fessor Currie says that “the problem of presenting both 
sides on the specific issue of compulsory arbitration did 
not present itself.” I accept fully his statement and that 
of Paul Sanders in this regard. The inference or as- 
sumption that the omission of views supporting com- 
pulsion in labor settlements was sought for or intended 
is negatived by the correspondence. 

In pointing out the aspect to which Professor Currie 
had called attention in his Foreword, this department 
had, of course, no intent or thought whatever of reflect- 
ing in any manner upon the Duke School of Law, its 
faculty, its quarterly publication, or the planners of 
this “symposium.” Law and Contemporary Problems 
has often been reviewed most favorably in this depart- 
ment. The relation of Congressman R. M. Nixon, an 
alumnus of the school, to the circulation of the publica- 
tion among members of the Congress, seems to have 
been entirely within his discretion. 

There may or may not remain some shade of difference 
of opinion as to the province and scope of a “sympo- 
sium” and the responsibility of a publication of the 
profession of law. Those are questions which each such 
publication has to decide for itself, as does the JOURNAL. 
I do not attribute to the sponsors for Law and Con- 
temporary Problems a standard or opinion with which 
I would take issue. It happens that an editorial in our 
present issue, on “The Confrontation of Opinions,” 
contains a statement of a point of view for which the 
JOURNAL strives. 

WILLIAM L. RANSOM 
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medy into a rigid and conceptual 
ule of law, as little connected with 
he underlying realities as the rule 
vhich it was designed to replace.” 
Address: Columbia Law Review, 
Kent Hall, Columbia University, 
New York 27, N. Y.; price for a sin- 
vle copy: 85 cents.) 


CorporaTIONS—“Rights of 
Stockholders in the New York 
Courts’: In the June issue of the 
Yale Law Journal (Vol. 56—No. 6; 
pages 942-958), George D. Hornstein, 
of the New York Bar, discusses vari- 
ous aspects of the “bundle of rights” 
of the corporate shareholders and 
the enforceability of these rights in 
Court, as demarked by New York de- 
cisions during 1946. The article deals 
in particular with the shareholder’s 
right to vote for election of directors, 
to inspect corporate books and rec- 
ords, to hold directors accountable 
for misconduct in office, to a judicial 
declaration of dividends or dissolu- 
tion, and to maintain and prevent 
changes in the original contract of 
membership with the corporation. 

The author’s views as to the extent 
of a stockholder’s right to participate 
in the management of Corporate af- 
lairs will be challenged by some read- 
ers. The article is well annotated and 
has especial usefulness because of its 
inclusion of references to opinions 
which are reported only in the New 
York Law Journal and so would 
otherwise escape the research of the 
average brief-writer. (Address: Yale 
Law Journal, Box 410A, Yale Sta- 
tion, New Haven, Conn.; price for a 
single copy: $1.00.) 


Lanptorp AND TENANT - 
“The Virginia Emergency Fair Rent 
Act of 1947”: The first of several ar- 
ticles on rent control by John W. 
Willis, Managing Editor of Federal 
Rules Service and other works on 
Federal practice and administrative 
law, is in the July issue of the Vir- 
ginia Law Review (Vol. 33—No. 4; 
pages 395-444). Like the housing-rent 
laws enacted in some other States, 
the Virginia statute awaits the ter- 
mination of federal control to be- 
come operative. Mr. Willis’ point-by- 
point analysis of the effect of the 
law in the light of the administra- 
tion and interpretation of other 
emergency rent laws, federal, State 
and foreign, will be of general inter- 
est and usefulness to the Bar, as the 
changeover to State or local control 
of housing rents, with its attendant 
uncertainties for landlord and ten- 
ant, looms ever nearer. (Address: Vir- 
ginia Law Review, Clark Memorial 
Hall, Charlottesville, Va.; price for a 
single copy: $1.00.) 


SoclAL SECURITY—“Current 
Trends in Basic Principles of Work- 
men’s Compensation” Laws: The 
Law Society of Massachusetts (18 
Tremont Street, Boston 8, Mass.) has 
reprinted from the May, August and 
November issues of The Law Society 
Journal (Vol. XII, Nos. 6, 7 and 8; 
pages 465-538, 611-682, 765-790) an 
authoritative series of articles on the 
above-quoted subject, by Samuel B. 
Horovitz, of the Massachusetts Bar 
(Boston). A tireless and most com- 


Committee on Law Lists 
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petent worker in the fields of legal 
aid, social security, and the avail- 
ability of justice for the poor and 
needy, Mr. Horovitz’ incisive articles 
produce a useful compendium for 
lawyers concerned with the subject. 
Presumably, copies of the pamphlet 
can be obtained from the Law So- 
ciety or from the author. 


Tra DEMARKS-—The Lanham 
Act—“Changes in Tradmark Law”: 
Adding to the already extensive and 
still-growing legal and lay literature 
on the federal Trademark Act of 
1946 (popularly known as the Lan- 
ham Act, effective July 5, 1947) is 
Orville O. Gold’s concise commen- 
tary appearing under the above- 
quoted caption in the April-June 
issue of The University of Kansas 
City Law Review (Vol. XV, No. 2; 
pages 95-109). Mr. Gold, a regis- 
tered patent agent, is presently a 
student at the University of Kansas 
School of Law. Purporting to em- 
brace “some of the more important 
items in the new Trademark Act,” 
his exposition is developed under 
the following headings: Use of 
Trademark, Registrable Marks, 
Service Marks, Certification and 
Collective Marks, Use by Related 
Companies, Disclaimers, Concur- 
rent Registration, Assignments, In- 
contestability and Cancellation, De- 
fenses, Remedies, and Abandon- 
ment. (Address: The University of 
Kansas City Law Review, Kansas 
City 4, Mo.: price for a single copy: 
$1.00) . 


The Special Committee on Law Lists has issued a Certificate of Compliance to the 
Legal Directories Publishing Company, 5225 Wilshire Boulevard, Los Angeles 36, 
California, for the June, 1947 Edition of the Illinois Legal Directory. 


October, 1947 * Vol. 33 1057 




















| | | 
THE DEVELOPMENT OF INTERNATIONAL LAW 


Louis B. Sohn - Editor-in-Charge 








The Inter-American Treaty of Reciprocal Assistance 


® An international event of first im- 
portance was the Inter-American 
Conference for the Maintenance of 
Continental Peace and Security, at 
Petropolis, in Brazil, and the signing 
on September 2 of the Inter-Ameri- 
can Treaty of Reciprocal Assistance, 
by the 103 delegates representing 
nineteen American republics, to im- 
plement and supplement the war- 
time Act of Chapultpec, so strongly 
commended and endorsed by the 
House of Delegates in behalf of our 
\ssociation (31 A.B.A.J. 228; May, 
1945). As Ecuador and Nicaragua 
will accept and ratify the Treaty, 
the total number of republics join- 
ing together within the framework 
of The United Nations and pursuant 
to the authorization of its Chartet 
to outlaw clearly defined aggres- 
sion, to make common cause in the 
defense of any Nation attacked from 
outside and to provide for the pa- 
cific settlement of disputes, becomes 
twenty-one, which is more than one- 
third of the Members of The United 
Nations. The Dominion of Canada, 
as a member of the British Common- 
wealth of Nations, did not take part 
in the Conference or sign the Treaty, 
but has been cooperating closely 
with the United States for the com- 
mon defense of North America. 

A highly significant phase of the 
Treaty is that the twenty-one Na- 
tions, including the United States in 
this instance, accept the rule and 
principle of decision and action by 
a two-thirds vote, with no ‘veto 
power” for any Nation, large or 
small. In order to allay the fear of 
the United States that it might be 
called on to furnish armed forces to 
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enforce a majority decision opposed 
by the United States, the Treaty also 
provides that “no state shall be re- 
quired to use armed force without 
its consent.” A combination of these 
two provisions may provide a work- 
able substitute for the veto provision 
of the United Nations Charter. 

Because the Treaty shows simply 
and clearly what can be done by law- 
abiding Nations which have the will 
for peace and submission to the rule 
of law, we publish the text of the 
Treaty in full: 


PREAMBLE 

In the name of their peoples, 
the Governments represented at the 
Inter-American Conference for the 
Maintenance of Continental Peace 
and Security, inspired by the desire 
for consolidating and strengthening 
their relations of friendship and 
good neighborliness and 

Considering: 

That Resolution 8 of the Inter- 
American Conference on the Prob- 
lems of War and Peace, which met 
at Mexico City, recommended the 
conclusion of a treaty to prevent 
and repel threats and acts of aggres- 
sion against any of the countries of 
America: 

That the high contracting partics 
reiterate their will to remain united 
in the inter-American system, consist- 
ent with the purposes and principles 
of the United Nations, and reaffirm 
the existence of the agreement which 
they concluded concerning matters 
relating to maintenance of interna- 
tional peace and security which are 
appropriate for regional action; 

That the high contracting parties 


reafhrm adherence to the principles 
of inter-American solidarity and co 
operation and especially to those set 
forth in the preamble and declara 
tions of the Act of Chapultepec, all 
of which should be understood to be 
accepted as standards of their mutual! 
relations and as the juridical basis 
of the inter-American system: 

That American states propose in 
order to improve the procedures for 
pacific settlement of their contro- 
versies to conclude the treaty con- 
cerning the “inter-American peace 
system” envisaged in Resolution 39 
of the Inter-American Conference on 
problems of War and Peace; 

That the obligation of mutual as- 
sistance and common defense of the 
American republics is essentially re- 
lated to their democratic ideals and 
their will to cooperate permanently 
in fulfillment of the principles and 
purposes of a policy of peace; 

That the American regional com- 
munity affirms as manifest truth that 
juridical organization is a necessary 
prerequisite of security and peace 
and is founded on justice and moral 
order and consequently on interna- 
tional recognition and protection of 
human rights and freedoms, on the 
indispensable well-being of the peo- 
ple and on the effectiveness of de- 
mocracy for international realization 
of justice and security; 

In conformity with the objectives 
stated above and in order to assure 
peace through adequate means, to 
provide for effective reciprocal assist- 
ance to meet armed attacks against 
any American state and in order 
to deal with threats of aggression 
against any of them, have resolved 
to conclude the following treaty: 


ARTICLE | 

The high contracting parties for 
mally condemn war and undertake 
in their international relations not 
to resort to threat or use of force in 
any manner inconsistent with the 
provisions of the Charter of the 
United Nations or of this treaty. 


ARTICLE 2 
As a consequence of the principle 
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set forth in the preceding article, the 
high contracting parties undertake 
to submit every controversy which 
may arise between them to methods 
of peaceful settlement and endeavor 
to settle such controversies among 
themselves by means of procedures 
in force in the inter-American system 
before referring them to the General 
\ssembly or the Security Council of 
the United Nations. 


ARTICLE 3 

1. The high contracting parties 
agree that an armed attack by any 
states against an American state shall 
be considered as an attack against all 
the American states and consequent- 
ly each one of the said contracting 
parties undertakes to assist in meet- 
ing the attack in exercise of the 
inherent right of individual or col- 
lective self-defense recognized by Art- 
icle 51 of the Charter of the United 
Nations, 

2. On the request of the state or 
states directly attacked and until the 
decision of the organ of consultation 
of the inter-American system, each 
one of the contracting parties may 
determine immediate measures which 
it may individually adopt in fulfill- 
ment of the obligation contained in 
the preceding paragraph and in 
accordance with the principle of 
continental solidarity. The organ of 
consultation shall meet without de- 
lay for the purpose of examining 
these measures and agreeing upon 
measures of a collective character 
that should be adopted. 

3. The provisions of this article 
shall be applied in case of any armed 
attack which takes place within the 
region described in Article 4 or with- 
in the territory of an American state. 
When an attack takes place outside 
the said areas the provisions of Arti- 
cle 6 shall be applied. 

4. The measures of self-defense 
provided under this article may be 
taken until the Security Council of 
the United Nations has taken meas- 
ures necessary to maintain interna- 
tional peace and security. 


ARTICLE 4 
The region to which this treaty 
refers is bounded as follows: 





Beginning at the North Pole; 

Thence due south to a point 74 
degrees north latitude 10 degrees 
west longitude; 

Thence by a rhumb line to a point 
47 degrees 30 minutes north latitude 
50 degrees west longitude; 

Thence by a rhumb line to a point 
35 degrees north latitude 60 degrees 
west longitude; 

Thence due south to a point in 20 
degrees north latitude; 

Thence by a rhumb line to a point 
5 degrees north latitude 24 degrees 
west longitude; 

Thence due south to the South 
Pole; 

Thence due north to a point 30 
degrees south latitude 90 degrees 
west longitude; 

Thence by a rhumb line to a point 
on the Equator at 97 degrees west 
longitude; 

Thence by a rhumb line to a point 
15 degrees north latitude 120 degrees 
west longitude; 

Thence by a rhumb line to a point 
50 degrees north latitude 170 degrees 
east longitude; 

Thence due north to a point in 54 
degrees north latitude; 

Thence by a rhumb line to a point 
65 degrees 30 minutes north latitude 
168 degrees 58 minutes 5 seconds west 
longitude; 

Thence due north to the North 
Pole. 


ARTICLE 5 

The high contracting parties shall 
immediately send to the Security 
Council of the United Nations, in 
conformity with Articles 51 and 54 
of the Charter of the United Nations, 
complete information concerning the 
activities undertaken or in contem- 
plation in the exercise of the right 
of self-defense or for the purpose of 
maintaining 


inter-American peace 


and security. 


ARTICLE 6 

If the inviolability or the integrity 
of the territory or the sovereignty or 
political independence of any Amer- 
ican state should be affected by an 
aggression which is not an armed 
attack or by an intra-continer.tal o1 
extra-continental conflict, or by any 
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other fact or situation that might 
endanger the peace of America, the 
organ of consultation shall meet im- 
mediately in order to agree on the 
measures which must be taken in 
case of aggression to assist the victim 
of the aggression or, in any case, the 
measures which should be taken for 
the common defense and for the 
maintenance of the peace and secur- 
ity of the continent. 


ARTICLE 7 

In the case of a conflict between 
two or more American states, with- 
out prejudice to the right of self de- 
fense in conformity with Article 51 
of the Charter of the United Nations, 
the high contracting parties, meet- 
ing in consultation, shall call upon 
the contending states to suspend hos- 
tilities and restore matters to the 
status quo ante bellum, and shall 
take in addition all other necessary 
measures to re-establish or maintain 
inter-American peace and security 
and for the solution of the conflict 
by peaceful means. The rejection of 
the pacifying action will be con- 
sidered in the determination of the 
aggressor and in the application of 
the measures which the consultative 
meeting may agree upon. 


ARTICLE 8 

For the purposes of this treaty, the 
measures on which the organ of con- 
sultation may agree will comprise 
one or more of the following: 

Recall of chiefs of diplomatic mis- 
sions, breaking of diplomatic rela- 
tions, breaking of consular relations, 
complete or partial interruption of 
economic relations or of rail, sea, air, 
postal, telegraphic, telephone and ra- 
dio-telephonic or radio-telegraphic 
communications and the use of 
armed force. 


ARTICLE 9 
In addition to other acts which the 
organ of consultation may character- 
ize as aggression, the following shall 
be considered as such: 
(A) Unprovoked armed attack by 
a state against the territory, the peo- 
ple or the land, sea or air forces of 
another state; 
(B) Invasion by the armed forces 
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of a state or the territory of an Amer- 
ican state through the trespassing of 
boundaries demarcated in accord- 
ance with a treaty, judicial decision 
or arbitral award or, in the absence 
of frontiers thus demarcated, an 
invasion affecting a region which is 
under the effective jurisdiction of 


another state, 


ARTICLE 10 
None of the provisions of this 
treaty shall be construeu as impair- 
ing the rights and obligations of the 
high contracting parties under the 
Charter of the United Nations. 


ARTICLE 11 
The organ of consultation referred 
to in this treaty shall be, until a dif- 
ferent decision is taken, the meeting 
olf the Ministers of Foreign Affairs of 
the signatory states which have rat- 
ified the treaty. 


ARTICLE 12 
The Governing Board of the Pan 
\merican Union may act provision- 
ally as an organ of consultation until 
the meeting of the organ of consulta- 
tion referred to in the preceding 
article takes place. 


ARTICLE 13 
The consultations shall be initiated 
on the request addressed to the Gov- 
erning Board of the Pan American 
Union by any of the signatory states 
which has ratified the treaty. 


ARTICLE 14 
In the voting referred to in this 
treaty only the representatives of the 
signatory states which have ratified 
the treaty may take part. 


ARTICLE 15 

The Governing Board of the Pan 
(American Union shall act in all mat- 
ters concerning this treaty as an or- 
gan of liaison among the signatory 
states which have ratified this treaty 
and between these states and the 
United Nations. 


ARTICLE 16 
The decisions of the Governing 
Board of the Pan American Union 
referred to in Articles 13 and 15 
above shall be taken by an absolute 
majority of the members entitled to 
vote. 
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ARTICLE 17 
The organ of consultation shall 
take its decisions by a vote of two- 
thirds of the signatory states which 
have ratified the treaty. 


ARTICLE 18 
In the case of a situation or dis- 
pute between American states the 
parties directly interested shall be 
excluded from the voting referred to 
in the two preceding articles, 


ARTICLE 19 
To constitute a quorum in all the 
meetings referred to in the previous 
articles it shall be necessary that the 
number of states represented shall be 
at least equal to the number of votes 
necessary for the adoption of the de- 
cision. 
ARTICLE 20 
Decisions which require the appli- 
cation of the measures specified in 
Article 8 shall be binding upon all 
the signatory states which have rat- 
ified this treaty except that no state 
shall be required to use armed force 
without its consent. 


ARTICLE 21 
The measures agreed upon by the 
organ of consultation shall be ex- 
ecuted through the procedures and 
agencies now existing or those which 
may in future be established. 


ARTICLE 22 
This treaty shall enter into effect 
between the states which ratify it as 
soon as the ratifications of two-thirds 
of the signatory states have been de- 
posited. 


ARTICLE 25 
This treaty is open for signature 
by the American states at the City 
of Rio de Janeiro and shall be rat- 
ified by the signatory states as soon 
as possible in accordance with their 
respective constitutional processes. 
The ratifications shall be deposited 
with the Pan American Union, which 
shall notify the signatory states of 
each deposit. Such notification shall 
be considered as an exchange of rat- 
ifications. 
ARTICLE 24 
The present treaty shall be reg- 
istered with the secretariat of the 


United Nations through the Pan 
American Union when two-thirds of 
the signatory states have deposited 
their ratification. 


ARTICLE 25 

This treaty shall remain in force 
indefinitely but may be denounced 
by any high contracting party by a 
notification in writing to the Pan 
American Union, which shall inform 
all the other high contracting parties 
of each notification of denunciation 
received, After the expiration of two 
years from the date of the receipt by 
the Pan American Union of a notifi- 
cation of denunciation by any high 
contracting party, the present treaty 
shall cease to be in force with respect 
to such state but shall remain in full 
force and effect with respect to all 
the other high contracting parties. 


ARTICLE 26 

The principles and fundamental 
provisions of this treaty shall be in- 
corporated in the organic pact of the 
inter-American system, 

In witness whereof, the under- 
signed plentipotentiaries, having de- 
posited their full powers found to be 
in due and proper form, sign this 
treaty on behalf of their respective 
governments on the dates appearing 
opposite their signatures. 


RESERVATION OF HONDURAS 

The delegation of Honduras, in 
signing the present treaty and in con- 
nection with Article 9, Section (b) 
does so with the reservation that the 
boundary between Honduras and 
Nicaragua is definitively demarcated 
by the Joint Boundary Commission 
of 1900 and 1901, starting from a 
point in the Gulf of Fonseca, in the 
Pacific Ocean, to Portillo de ‘Teoteca- 
cinte and, from this point to the 
Atlantic, by the line that His Maj- 
esty, the King of Spain’s arbitral 
award established on Dec. 23, 1906. 


United Nations Legal Aide a 

Lecturer at New York University 

Of interest to members of your pro- 
fession is the announcement that Dr. 
Yuen-Li Liang, of China, the Direc- 
tor of the Division assigned to the 
Progressive Development of Interna- 
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tional Law in the secretariat of the 
United Nations under Assistant Sec- 
retary General Ivan Kerno (legal) 
has been appointed lecturer on in- 
ternational law at the New York 
University Law School. 

Dr. Liang is not new to the teach- 


ing of international law. He taught 
at Shanghai University in China and 
was at one time a Carnegie Teaching 
Fellow in International Law at the 
Harvard Law School. During the re- 
cent summer he lectured in Univer- 
sity of Michigan Law School. His 
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® Prepared by Committee on Publications, Section of Taxation, Mark H. Johnson, 


Committee Chairman. 

Pending Cases in Supreme Court 

" The Supreme Court faces the 
opening of its 1947-1948 term with 
an unusually slim tax docket. Only 
two problems, each raised in a pair of 
cases, are certain of consideration. 
Other applications for certiorari are 
pending, but it may be expected 
that only a small percentage will be 
granted. 

One of the two questions which 
the court will decide is a further vari- 
ation of the estate tax problem in- 
volving contingent reversions. The 
cloudy principles of the Hallock, Fi- 
delity-Philadelphia, and Field cases 
may possibly be clarified when the 
court considers Commissioner v. 
Spiegel Estate, 159 F. (2d) 257, cert. 
granted April 28, 1947; and Commis- 
sioner V. Church Estate, 161 F. (2d) 
11, cert. granted June 16, 1947. 

The second question involves the 
statutes of limitations on refund 
claims. The Sixth and Tenth Cir- 
cuits have held that the four-year 
period of I.R.C, $3313 is applicable 
to income tax “erroneously or ille- 
gally assessed or collected,” whereas 
the two-year and three-year periods 
of I.R.C. §322 apply only to tax 
which has been “overpaid.” The gov- 


ernment obtained certiorari in Jones 
v. Liberty Glass Co., 159 F. (2d) 316, 
cert. granted June 2, 1947; and Kava- 
naugh v. Noble, 160 F. (2d) 104, 


cert. granted June 2, 1947. 


War Losses of Refugees 

The problem of war losses incurred 
by refugees who left Europe in 1940 
has been before the Tax Court sev- 
eral times. If the taxpayer seeks a 
1941 loss under I.R.C. §127, he must 
prove that the property was owned 
by him at the time of declaration of 
war, and that it had not previously 
been destroyed or confiscated. A para- 
doxical result of this rule appears in 
Benjamin Abraham, 9 T. C. No. 37. 
The taxpayer fled France in 1940, 
leaving valuable real estate and per- 
sonal property. When he returned 
after the war, the real estate and part 
of the personal property were found 
intact, but the balance had disap- 
peared. The court held, as to the 
part that had disappeared, that no 
loss could be allowed because there 
was no proof that the loss was in- 
curred in 1941. Deduction was al- 
lowed, however, for the part that was 
not lost, because the fact that it was 
still in existence proved that it ex- 
isted at the time of declaration of 
war, The court pointed out that the 
question of income upon recovery of 
that property was not before it. 


Income Tax upon Assigned Income 
It is a cardinal principle of the in- 
come tax law that the donee of prop- 
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brilliant career in international af- 
fairs was narrated in 32 A.B.A.J. 354 
(June, 1946); his address on the work 
of the United Nations thus far in 
international law was in our Decem- 
ber, 1946 issue (page 839). 


erty is taxable upon the income 
derived from such property, whereas 
the donor remains taxable if the sub- 
ject of the gift is merely the income 
itself. Except in the case of family 
partnerships, the courts have gener- 
ally respected this distinction. Never- 
theless, the distinction itself is not 
always easy, as evidenced by two re- 
cent Tax Court decisions. 

The first case involved the trou- 
blesome question of assigned trust 
income. Several years ago the Su- 
preme Court held in the Blair case 
that an assignment by the life bene- 
ficiary of a portion of his trust in- 
come for the entire life term consti- 
tuted a gift of property, with the 
result that the assigned income be- 
came taxable to the assignee. ‘Then, 
in the Schaffner case, the Supreme 
Court held that a one-year assign- 
ment of trust income did not deflect 
the income from the original benefi- 
ciary to his assignee. In the present 
case, a borderline situation was pre- 
sented. The taxpayer, the life bene- 
ficiary of a trust, assigned his entire 
right to the income for a ten-year 
term, The Tax Court held that this 
transaction fell on the “income” side 
of the line, and that the taxpayer 
therefore remained taxable upon the 
assigned income. Leonard Farkas, 8 
T.C. No. 163. 

The second case was a memoran- 
dum decision involving a taxpayer 
who wanted to sell certain machin- 
ery, but who preferred to have his 
wife realize the gain on the sale. 
After negotiations for the sale were 
completed, he made a gift of the ma- 
chinery to his wife, and she com- 
pleted the sale to the purchaser. 
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The Court held that this transaction 
amounted to a gift of the proceeds, 
rather than a gift of the property it- 
self, and that the donor was taxable 
upon the gain. Cecil E. Lucas, T.C. 
Memo., C.C.H. 15,933, P-H 947,208. 


Estate Tax— 
Deduction for Attorneys’ Fees 


One of the most vexing problems in 
the estate tax law has been the ques- 
tion of attorneys’ fees for contesting 
an estate tax liability, where the 
amount of the fee can not be deter- 


mined until the tax contest is com- 
pleted. The difficulty has been that, 
if no claim for deduction of the fee 
is made until the liability has been 
determined, the deduction is barred 
by the adjudication. See Cleveland 
v. Higgins, 148 F. (2d) 722, cert. den. 
326 US 722; Moir v. U.S. 149 F. (2d) 
455. On the other hand, the Treas- 
ury has taken the position that de- 
duction may be claimed only for 
amounts which may be “reasonably 
expected” to be paid. 

The Treasury has now attempted 
to solve this problem by proposing 
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Alabama State Bar 

® Many interesting talks highlighted 
the annual meeting of the Alabama 
State Bar held in Birmingham on 
\ugust 8 and 9, at which W. Howell 
Morrow, of Lanett, was elected presi- 
dent of the Association for the com- 
ing year. 

Tappan Gregory, President of the 
American Bar Association, analyzed 
“Some Current Problems of the Or- 
ganized Bar,” and James M. Douglas, 
Associate Justice of the Supreme 
Court of Missouri, spoke on “Securer 
Judges, Surer Justice.” 

The retiring president of the Ala- 
bama Association, William Logan 
Martin, gave the annual Presidential 
address, and Charles M. Lyman, of 
the New Haven, Connecticut, Bar 
discussed “Rule Making Power of 
State Courts” at one of the sessions. 

The Junior Bar Section partici- 
pated in the meeting and at the same 
time held its own annual meeting. 

The Board of Commissioners of the 
Bar elected John B. Scott, of Mont- 
gomery, first vice president of the 
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Board and McLean Pitts, of Selma, 
second vice president. Lawrence F. 
Gerald, Sr., of Clanton, was _ re- 
elected secretary. 


Montana Bar Association 


" A spirited debate on the Taft- 
Hartley Labor-Management Act be- 





W. HOWELL MORROW 


the following addition to the regula. 
tions (Reg. 105, Sec, 81.34): “A de 
duction for attorneys’ fees incurred 
in contesting an asserted deficiency 
or in prosecuting a claim for refund 
should be claimed at the time such 
deficiency is contested or such re- 
fund is prosecuted. A deduction for 
such fees shall not be denied, and 
the sufficiency of a claim for refund 
shall not be questioned, solely by 
reason of the fact that the amount 
of the fees to be paid was not estab- 
lished at the time that the right to 
the deduction was claimed.” 


tween Lee C. Pressman, General 
Counsel of the CIO, and Robert D. 
Morgan, of the Illinois Bar (Peoria) , 
was one of the features of the an- 
nual meeting of the Montana Bar 
Association held in Great Falls on 
August 14-16. 

Marshall Murray, of Kalispell, was 
elected President for the ensuing 
year. The meeting also listened to 
addresses by Tom C. Clark, Attorney 
General of the United States, Carl 
B. Rix, President of the American 
Bar Association, and Loyd Wright, 
a member of its Board of Governors. 

During the debate on the contro- 
versial new labor law, Mr. Pressman 
termed the legislation “a full em- 
ployment bill for lawyers,” and con- 
tended that it “establishes severe 
discrimination against labor and nec- 
essarily will encourage discord and 
industrial strife.” Presenting reasons 
for the Act, Mr. Morgan averred that 
it “preserves and re-emphasizes the 
essential rights of labor to organize 
and to engage in concerted activities 
for legitimate purposes.” He also 
pointed out that it creates some du- 
ties and standards of conduct for 
labor and provides machinery for 
enforcing them. 

Mr. Wright conducted an institute 
on the activities of the American Bar 
Association. 
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At another session of the conven- 
ion, Mr. Rix urged attorneys to ful- 
ill a more active role in formulating 
ind assaying foreign policy. He em- 
phasized the part which the United 
States must play in the re-establish- 
ment of peace and the restoration of 
i normal way of life. The main- 
tenance of free Courts is essential to 
protect the civil rights of the people, 
he told his audience. 

Sounding “trust-busting” and anti- 
Communism notes, Attorney Gen- 
eral Clark declared that the “eco- 
nomic giants that are preventing 
competition” must be broken up. 

The Attorney General also reaf- 
firmed his stand against Communism 
and the employment of Communists 
in public service, although he said 
that he believed there were not now 
many so employed. 

Other newly-elected officers, in ad- 
dition to Mr. Murray, are John Har- 
rison, of Helena, secretary-treasurer, 
and eighteen vice presidents, one 
for each of the Montana judicial 
districts. 


Ohio State Bar Association 


=" The 1947 meeting of the Ohio 
State Bar Association was signalized 
by the preliminary convocation of 
its newly-established Council of Dele- 
gates which hereafter will consider 
the reports and recommendations of 
committees, be the chief legislative 
body of the Association, and be em- 
powered to speak and act for the 
Association unless the Council’s de- 
termination is overruled and re- 
pealed or modified at a general meet- 
ing of the Association. This Council 
gives to the State Association and its 
members a representative and delib- 
erative body corresponding generally 
to the House of Delegates in the 
American Bar Association. 

The Ohio Association unanimous- 
ly elected as its President for 1947- 
48 Joseph D. Stecher, of Toledo, 
former Chairman of the National 
Junior Bar Conference and Secretary 
since 1946 of the American Bar As- 
sociation. The meeting held on May 
15 and 16 received reports of sub- 
stantial accomplishments by the As- 
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sociation, and initiated further steps 
in the interests of the profession and 
the public. 

Repeal of more than 700 obsolete, 
duplicated or unconstitutional sec- 
tions of the Ohio General Code by 
the State legislature in 1947 brought 
to fruition a campaign which the As- 
sociation instituted two years ago. In 
1945 the Association recommended 
the creation of a State bureau of code 
revision. The General Assembly ac- 
cepted the recommendation and the 
bureau was established. Three bills 
drafted by it were passed this year 
which struck the antiquated sections 
from the law books. 

Endorsement was given by the As- 
sociation to a bill introduced in the 
General Assembly at the request of 
Association President Howard F. 
Guthery, of Marion, to increase the 
salaries of judges in the smaller coun- 
ties, The measure subsequently be- 
came law. 

A proposal calling for uniform 
rules of admission to the United 
States District Courts and Circuit 
Courts of Appeals was approved by 
the Association. Chief requirement 
of the proposed rules would be at 
least a full year’s practice before the 
highest Court in the State or terri- 
tory of which the applicant is a resi- 
dent. Other requirements would be 
that the applicant be recommended 
for admission by a responsible mem- 
ber of the Bar to which he secks ad- 


Bar Association News 





JOSEPH D. STECHER 


mission and that an applicant certi- 
fy that he has read the Federal Rules 
of Civil and Criminal Procedure. 

Conferences by judges and lawyers 
with laymen, to cooperate in the im- 
provement of the administration of 
justice, were stressed by Chief Justice 
Bolitha J. Laws, of the District Court 
of the United States for the District 
of Columbia, in speaking before the 
Junior Bar Section. 

Hugh Green, Speaker of the IIli- 
nois House of Representatives, capti- 
vated the banquet audience with his 
wit and humor preceding an inform- 
ative address on “Speculations on 
the Influences Which Made Abra- 
ham Lincoln Great.” 

The new President of the Associa- 
tion took office on July 1. Mr. Stecher 
joined the State Association soon 
after he was admitted to the Bar in 
1928. He was elected President of the 
Junior Bar Section of that Associa- 
tion in 1935, and from 1940 served 
as a member of the Executive Coun- 
cil of the American Bar Association’s 
Junior Bar Section in 1934-38, Vice 
Chairman of that Section 1935 and 
its Chairman in 1936, He was a mem- 
ber of the Executive Committee of 
the Toledo Bar Association in 1936- 
41 and its President in 1941, Assist- 
ant Secretary of the American Bar 
Association in 1937-45, and Secretary 
and member of its Board of Govern- 
ors since 1945. 

At the 1947 meeting, J. L. W. 
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Henney, of Columbus, was re-elected 
as Secretary-Treasurer of the State 


\ssociation. 


State Bar Association 
of Wisconsin 


® At the 1947 annual meeting of the 
State Bar Association of Wisconsin, 
at Green Bay on June 26-28, forme 
Congressman Hatton W. Sumners, 
who is helping to head up the work 
of the American Bar Association’s 
Committee on Lawyers’ Participa- 
tion in Public Affairs, gave a mem- 
orable message on “The American 
Citizen in Relationship to His Gov- 
ernment.” 

In addition to a full program of 
useful papers and discussions of legal 
subjects of current importance, the 
\ssociation adopted several amend- 
ments to its own constitution so as 
to make the structure of organiza- 
tion more representative and im- 
prove its functioning. Dues were in- 
creased to provide more funds for 
work, and provision was made for 
a full-time Executive Secretary. 

Marcus A. Jacobson, of Waukesha, 
as incoming President, took office at 
the meeting. John P. McGalloway, 
of Fond du Lac, was chosen as the 


new President-elect. After years of 


efficient and devoted service, Gilson 
\. Glazier, of Madison, was again re- 
elected as Secretary- Treasurer. 
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Wyoming State Bar 


® A resoiution that the Wyoming 
State Bar’s Advisory Committee and 
the State Supreme Court act as rap- 
idly as possible in formulating rules 
of practice and procedure so that the 
Court may adopt and promulgate 
them, as authorized by legislation 
passed during the 1947 session of the 
State Legislature, was approved at 
the annual meeting of the Bar, which 
convened in Sheridan on August 15 
and 16. The Bar’s Advisory Commit- 
tee was provided for in the statute. 

W. J. Wehrli, of Casper, was 
elected as President of the State Bar, 
and R. G. Diefenderfer, of Sheridan, 
was made the vice president. Robert 
B. Laughlin, of Cheyenne, was re- 
elected secretary-treasurer. 

As to the commissioners, the Bar 
adopted a resolution recommending 
to the Supreme Court of the State 
that the rules of the Bar be changed 
so as to provide for staggered two- 
year terms for commissioners. At the 
present time they are elected annu- 
ally for one year. Promulgation of 
the recommended rule by the Court 
would provide a needed continuity 
on the Board of Commissioners. 

Speakers on the program of the 
meeting were Tom C. Clark, Attor- 
ney General of the United States; T. 
Blake Kennedy, United States Dis- 
trict Judge for the District of Wyo- 
ming; T. F. Hamer, General Solicitor 
of the Union Pacific Railroad; A. G. 


Crane, Secretary of State of Wyo- 
ming; and L. C. Sampson, outgoing 
President of the Wyoming State Bar. 


Virginia State Bar 


® An urgent call to combat, to resist 
and reduce at every possible point 
the doing by laymen of things which 
constitute the practice of law and 
expose clients and the public to inex- 
pert and non-professional service was 
sounded by Retiring President M. 
M. Long, of the Virginia State Bar, 
at its annual meeting at Roanoke on 
August 7. He reported that the Vir- 
ginia Bar had been successful in its 
suit against a realty firm, in which 
the Supreme Court of Appeals of 
Virginia held on March 4 that it was 
improper for a realtor to prepare 
deeds, deeds of trust and deeds of 
release or exchange, although the 
business originated in his office. 

Thomas M. Willcox, of Norfolk, 
was elected as President of the State 
Bar for the coming year. Frank Tal- 
bott, Jr., of Danville, was chosen as 
Vice President, and Russell E. Book- 
er, of Richmond, was re-elected as 
Secretary- Treasurer, 

A year of activity was reflected in 
the reports of Committees. The Com- 
mittee on Unauthorized Practice of 
Law rendered two opinions during 
the year; the Legal Ethics Commit- 
tee issued more opinions than in any 
previous year. 

A resolution calling on the State 
Legislature to provide an adminis- 
trative assistant to the Supreme Court 
of Appeals was recommended by the 
Committee on the Judiciary and 
adopted. To implement the action, 
the President appointed a committee 
of three to support the legislation 
before the next session of the State’s 
General Assembly. 

Aware of the need of providing the 
public through the press and radio 
with authentic information regard- 
ing activities of the profession, the 
State Bar adopted a resolution di- 
recting the President to appoint a 
Committee on Public Information 
to make a study and recommend 
methods of better informing the gen- 
eral public of the many services ren- 
dered by members of the Bar. 
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Continued from page 989) 

mensity of the stake in this aspect 
of foreign policy. 

Our Country Must Preserve Free 
Enterprise and High Standards 

of Living 

Several years ago when Messrs. Eric 
Johnston and William Benton were 
in England, they called on Mr. Lloyd 
George after conferring with many 
business men. The venerable states- 
man told them that if free enterprise 
was to be preserved in the world, the 
people of the United States would 
have to do it, The report of the 
Twentieth Century Fund = survey 
makes the astounding statement that 
this nation for the first time of any 
nation in history is within striking 
distance of abolishing poverty. Our 
economic system is challenged by a 
nation operating under state social- 
ism which has never known any- 
thing but poverty. We are told with 
great assurance, after our years of 
successful operation, that socialized 
industry, admittedly a hazardous ex- 
periment, is a better plan. We do 
not believe in such omniscience, we 
prefer to continue our system and 
to urge others to use it. 

Certain it is that the productivity 
of our system can produce more than 
our own needs, that our products 
continually developed by our re- 
search will be used for raising the 
standards of living of people in all 
countries. If we can devise some sys- 
tems of investment for development 
in foreign countries of power and in- 
dustry, the return to this country will 
be incalculable. Great projects for 
such investment are under way and 
many are projected. The President 
and Mr. Hoover have referred re- 
peatedly to some of them. 

Our foreign policy must go hand 
in hand with our free enterprise for 
the best interest of this country and 
the upbuilding of people of many 
nations, 


Are Our Lawyers and People 
Ready to Proscribe Aggression? 


During the year lawyers everywhere 
have been asked as to whether or 
not they are ready for the proscrip- 
tion of aggression. The question is 


repeated now—are you ready for that 
question, are the American people 
ready for it? 

Aggression is the seat and the seed 
of war. Its forms are myriad and 
new forms are devised constantly. 
Definition of aggression is extremely 
difficult. It is outlawed but not de- 
fined in the Charter of the United 
Nations. In the light of history, 
would World War II have occurred 
if the public opinion of nations had 
been ready to act when Japan 
entered China, when Mussolini swag- 
gered his way into Ethiopia, when 
Hitler crossed the Rhine? 

We now are participants in the 
renewal by the treaty of Rio de 
Janeiro of the Act of Chapultepec 
by which aggression was proscribed 
during the war. The nations of the 
Western Hemisphere, from pole to 
pole, will demonstrate to the world 
by treaty that aggression against and 
among them is abolished. Is there 
any reason why similar treaty ar- 
rangements cannot be made by other 
groups of states? 

It is a wonderful opportunity for 
the people of this hemisphere, bound 
as they are by common ideals and 
plans of government, the effect of 
which can be incalculable. 

The so-called Truman doctrine as 
to Turkey and Greece falls logically 
under the proscription of aggression 
and not under aid to the establish- 
ment of principles of freedom. 

There can be little doubt that the 
Soviet policy is founded on principles 
of world revolution by any and all 
means of aggression. So long as that 
minority party controls the arms of 
Russia and thus its government and 
people, we may expect that situation 
to continue. Gide says that only a 
revolution more violent than the 
first can make Russia a communist 
state. He calls it state socialism only 
with its worst phases. 


The United Nations Organization 

Is a Challenge to Aggression 

Now we see in the United Nations 
the assertion by the representatives 
of the United States and othe> coun- 
tries, a direct and positive challenge 
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of aggression policies and a firm de- 
mand for their cessation. The recent 
statements of Hershel V. Johnson, 
American Delegate, must not be 
overlooked: 

If we and all other nations are so 
prepared, we have in the United Na- 
tions the machinery through which to 
express that power successfully in 
blocking any future threat of aggres 
sion. 

If, on the other hand, we and other 
nations wish to excuse ourselves from 
responsibilty when the case is clear, 
when the debate has shown aggres- 
sive intentions, we will again invite 
a step-by-step expansion of a new ag- 
gressor. 

It remains to be seen whether the 
peoples of the. world have really 
learned this lesson and are really pre- 
pared to use their power in a com- 
mon front to prevent the first step of 
an aggressor, rather than to risk, and 
in fact to make inevitable, a final 
death struggle with the half-way suc- 
cessful aggressor. 

The question of such moment to 
all of us is repeated: Are we ready 
to proscribe aggression? Will we take 
and accept leadership in that pro- 
gram, within and without the United 
Nations? 

The issue is perfectly clear. A 
dozen dictators of a revolutionary 
party of five million people of a na- 
tion of two hundred million people 
wrecked and torn by wars, with a 
great army but with few means of 
furnishing arms for that army, to say 
nothing of food and other neces- 
sities for its own people, stand alone 
with a few weak satellites between all 
the other nations of the world and 
peace for a thousand years, and those 
other nations now have the means 
of utter destruction in their hands 
through us, a peace-loving people. 
As a great metropolitan paper said 
the other day editorially—no tougher 
choice has ever confronted the peo- 
ple of this nation. It is a bitter 
choice. Can we penetrate the iron 
curtain in time so that the people of 
that one nation who do not know 
their danger may see the tragic dan- 
ger to them and the world? This 
issue cannot rest alone on our men 
in authority or on Congress, but on 
us, a segment of our people, on all 
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segments of our people, and on all 
our people collectively. It is their 
foreign policy. Stern reality marches 
with things of the mind and spirit. 
We recognize and prepare for the 
realities. We try to avert the real- 
ities with principles and development 
of law and government. 

During the year the opportunity 
has been afforded to speak and con- 
fer with many of you. You want a 
firm, determined foreign policy for 
this country, one which always con 
siders the best interests of our peo 
ple, one in which our country is al- 
ways willing to confer and conside1 
the rights of others, but utterly un- 
willing to appease any nation or 
group of nations. We shall resist the 
imposition of ideologies on unwilling 
people. We offer to the world an ex 
ample of high standards of living, 
general education and opportunity, 
freedom of thought, and a free form 
of government. We desire within 
our own powers to aid people of 
other nations to secure these stand- 
ards under policies of law and gov- 
ernment. 


Lawyers Have a Vast Duty 

as to the United Nations 

What can our great institution, the 
American Bar Association, do and 
what can we do, in furtherance of 
this work? It is indefinite, but you 
know we must do our best. The 
(American Bar Association through 
its committees and its sections is do- 
ing everything possible to support 
the United Nations, because the 
United Nations is now the law of this 
land and it has the unanimous sup- 
port of both the great parties of this 
country. In our work during the com 
ing year and the years to come, we 
will be devoting a great deal of time 
to the work of the United Nations. 


Our Association Is at Work 

as to International Law 

In the Charter of the United Nations 
is a provision that it shall undertake 
the progressive development and cod- 
ification of international law. Inter- 
national law is never entirely a writ- 
ten law. It is made up of the customs 
and habits of peoples and of nations. 
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A great deal of law has been devel- 
oped in the last years which has not 
been codified or systematized or put 
together for the benefit of those who 
have to administer the law. Your As- 
sociation is now taking steps to bring 
to the lawyers of this country the con- 
sideration of this subject, just as we 
did a year or two ago for the con- 
sideration of the problems involved 
in the establishment of the present 
World Court. 

In cooperation with the Canadian 
Bar Association, this work is now 
under way; you will hear a great deal 
more about it as we go along. It will 
be conducted and directed, as the 
work for the World Court and the 
statute for the World Court was car- 
ried forward, by our Committee for 
Peace and Law Through United Na- 
tions, with Judge Hudson, as before, 
in active leadership of the Regional 
Group Conferences and the compila- 
tion of the result of the material 
from these conferences. We believe 
that in cooperation with the law of- 
ficers of the United Nations we can 
make a contribution to the peace and 
safety of the world. Nine successful 
meetings were held until suspended 
on account of the temporary disabil- 
ity of Judge Hudson. We have been 
invited by the Joint Committee 
of the Council of The Law Society 
and the Bar Council of England to 
take the work to England. We must 
carry it to other countries for the 
views of many men of diverse minds. 

Members of the Association, this 
has not been an attempt to present 
a learned dissertation on interna- 
tional law. That must be left to those 
more skilled in that field. In an im- 
perfect way it is an attempt to pre 
sent the great dividing lines of our 
ideas of freedom and _ principles 
underlying our government and those 
of a contesting ideology. 

It is an attempt to show the origin 
of our freedoms and the common in 
terest of diverse peoples of the world 
in those mutual ideals of freedom of 
man and his mind. Governments by 
force only ar* useless, governments 
built on the ingrained principles of 
freedom possessed by the common 





man cannot and will not be de 
stroyed. Ideas shall continue to rule 
the world. If we believe in our ideas 
we can give support to them around 
the world without interference with 
the rights of others, without infiltra- 
tion by devious means, without 
propagation of revolution. 

This address, you will note, is based 
on a deep, patient faith that free- 
dom is in the minds of men, that 
the world is moving to freedom of 
thought and action in an irresistible 
upsurge toward the light, that slav- 
ery of men has been outlawed in all 
countries but one, and that it is in- 
conceivable that free men will sub- 
mit to slavery imposed by a handful 
of men. 


We Can Lead in the World Only 
If We Make Our Own Governments 
Serve the People 


Always as you have been spoken to 
throughout the country you have 
been brought back from the journey 
around the world and the considera- 
tion of international questions to the 
comfortable meeting places of a for- 
tunate people. You have been re- 
minded, always that it is manifest 
that we cannot ask the people of 
other countries to accept or follow 
our principles and ideals of govern- 
ment unless we make them work 
here in our village, city, county, state 
and national governments. We have 
found in our work for the improve- 
ment of the administration of jus- 
tice that we can’t have good Courts 
in corrupt cities and centers of gov- 
ernment. 

The walls of the structure of the 
three branches of government are 
interdependent, resting on _ each 
other. If the walls of any one of the 
branches are permitted to weaken, 
the entire structure is destroyed or 
weakened, We cannot have good ad- 
ministration of justice without good 
administration in the executive and 
legislative branches. Good govern- 
ment in all its phases must be our 
goal and we must educate ourselves 
for it and for participation in it or 
we fail in our responsibility for the 
administration of justice. 
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ontinued from page 989) 

To take the leadership of lawyers 
ud of this Association in this work 
nd as an example for lawyers and 
itizens generally, the Association has 
iuthorized the creation of a com- 
nittee or council for Participation 
vy Lawyers as Citizens in Public Af- 
urs. You will have noted the an- 
;ouncement of the personnel of that 
ommittee. It is hoped and expected 
hat these men can give aid and sup- 
sort to every movement for civic de- 
ency and improvement in any part 
ff the country. The necessity for 
his, whieh requires no argument or 
proof in support, is creating a re- 
narkable new movement in educa- 
ion. At New York University Law 
School, under Dean Vanderbilt, a 
school for politics will be opened 
n September. On September 29 and 
‘0 a great joint meeting of the 
\merican Bar Association, the Acad- 
my of Political Science, and New 
York University Law School, will 


Continued from page 1005) 

quire the employee’s beneficiary to pay 

the tax on amounts received after the 

employee’s death. 

It will be seen from the foregoing 
summary that the essential differ- 
ence between Mr. Silverson’s propos- 
il and the one advanced in this 
article is that under the Silverson 
proposal the taxpayer is required to 
invest his private retirement and 
family fund in United States gov- 
rnment bonds, bearing little or no 
interest, This feature of the Silver- 
son proposal is undesirable for the 
following reasons: 

The funds invested in United 
States Government bonds, especial- 
ly bonds which are non-assignable, 
are relatively sterile. They do not 
provide a source of venture invest- 
ment which is the kind of investment 
that tends in the greatest degree to 
promote and maintain high employ- 
ment and consumption. Lake all 
zovernment trust funds, the funds 
invested in government bonds will 


be held at the Hotel Waldorf, New 
York, in celebration of the opening 
of that school. At Southern Method- 
ist University Law School, Dallas, 
Texas, under Dean Storey, a law 
center has been established, one of 
the prime purposes of which will be 
the making of better citizens. At the 
University of Illinois an academic 
school of politics is in process of 
building. At Dartmouth a compul- 
sory course for seniors on the Great 
Issues will be under the personal 
direction of President Dickey, of that 
great university. We can be confident 
that never again will the lawyers of 
the country neglect this essential 
part of our American system of gov- 
ernment. This is the answer of your 
Association to the thousands of its 
young members who fought and gave 
their lives that these things may be 
made possible and secure. 

Thus in your great Association do 
we create the necessary new agencies 
to meet new and changing conditions 


More About Pensions and Partners 


have to be used in one of three ways: 
Either 

(a) They will be kept as idle cash 
balances; or 

(b) They will be used to pay off 
other obligations of the federal gov 
ernment; or 

(c) They will be used for current 
expenditures of the government. 

The economic consequences of use 
(a) are obviously undesirable. The 
national debt is increased and the 
amount borrowed remains unpro- 
ductive. Under use (b) the national 
debt remains the same, although 
there may be a reduction in the in- 
terest burden by reason of the fact 
that the debt retired may carry a 
higher rate of interest than the debt 
incurred. This possible result of the 
plan is not likely to appeal to banks 
and insurance companies. Under use 
(c) that is, if the funds are spent on 
current expenditures of the govern- 
ment—and if the funds are present, 
there is a tendency to spend them— 
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of our society. Thus do we weld the 
new fields of work with that carried 
on so splendidly by the Association, 
all with our proud boast that it is 
pro bono publico. In no other group 
of men in the country can we reach 
out and secure the devoted work and 
service of so many trained minds, 
leaders and developers of thought, 
executives, judicial officers, public 
officials and leaders of their commu- 
nities. To see that great body of men 
at work, to work with them, to see 
the attained results, is an experience 
never to be forgotten, which can 
come only to the men chosen to head 
your great organization—it is their 
lasting compensation. 

As we proceed with the programs 
and business of this meeting, may 
we keep before us always the im- 
portance and the necessity here and 
in the world for the creation and 
the perpetuation of the highest prin- 
ciples and the great ideals of men 
for Law and Government. 


Ps 


the national debt is again enlarged 
and the indebtedness incurred can 
only ultimately be paid off with 
funds raised by taxation; and it may 
well be that the very persons to whom 
the bonds are payable will them- 
selves contribute through taxation 
a part of the amounts needed to pay 
off the indebtedness, just as a sol- 
dier’s bonus which is to be paid out 
of taxation is paid in part by the 
soldiers themselves. Finally, the Sil- 
proposal lacks 
the advantage given in paragraph 5, 
above, of the plan proposed herein. 

Of course, if tax rates were much 
lower and living costs not so high, 
the need for a proposal of the kind 
advocated herein would be lessened; 
but even if these desiderata are at- 
tained—the prospect for the reason- 


verson completely 


ably near future is not bright—some- 
thing should be done to confer a de- 
served and effective tax advantage on 
earned income and to eliminate dis- 


criminations between different types 
of earned income. 
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The Rules of Criminal Procedure 


(Continued from page 1012) 


Sees No Harm from Extension 
of Civil Discovery Rules 


I am inclined to the conviction 


that if steps should be taken to ex- 
tend the discovery rules now found 
in civil procedure to criminal cases 
as well, enforcement of criminal laws 
would not suffer. It probably is true 
that discovery to its fullest extent 
should not be allowed as a matter of 
right, and should be confined within 
the limits of the discretion of the 
Court. But the confines of the judi- 
cial discretion should be bounded by 
a showing on the part of the Govern- 


Thomas Aquinas 


(Continued from page 1015) 
ly subjected itself to him in perpe- 
tuity; because he himself has deserved 
that the covenant with his subjects 
should not be kept, since, in ruling 
the multitude, he did not act faithful- 
ly as the office of a king demands.” 22 


Aquinas’ Concepts of Functions 
and Methods of Law 


After noting his exposition of regal 
powers, duties and limitations, we 
pass to the functions and methods of 
law. Laws should be made to suit 
the majority of cases, not framed to 
particular instances;** for: 

As the Philosopher says, tt 7s better 
that all things be regulated by law, 
than left to be decided by judges. 
And this for three reasons. First, 
because it is easier to find a few wise 
men competent to frame right laws, 
than to find the many who would be 
necessary to judge rightly of each 
single case. Secondly, because those 

who make laws consider long before 
hand what laws to make, whereas 
judgment on each single case has to 
be pronounced as soon as it arises; 
and it is easier for man to see what 
is right by taking many instances into 
consideration, than by considering 


Thirdly, be 


cause lawgivers judge universally and 


one solitary instance. 
about future events, whereas those 
who sit in judgment judge of things 
present, towards which they are af 
fected by love, hatred, or some kind 

of cupidity; and thus their judgment 

becomes perverted.*4 

(nd in keeping with the universal 
as Opposed to a particularistic con 


ception of law, Aquinas noted that 


1068 American Bar Association Journal 


ment that disclosure would involve 
the production of a privileged file of 
some agency, and that either the sub- 
stantial rights of the Government 
will be jeopardized or that the or- 
derly course of the trial might be 
impeded by an order of production. 

Unless some reason should appear 
for denying discovery, it should be 
the policy of the law to permit as 
broad a scope of inspection and dep- 
osition in criminal cases as apply in 
civil trials. I cannot believe that any- 
one will be deprived of a right by 
the promulgation of a rule which 
seeks to provide a means for unearth- 
ing the facts, whether those facts are 


it is not the function of human law 
to forbid all the vices *°—the major 
vices, yes, but the minor vices are 
left to the natural law in each man. 
Thus he would have been no friend 
to the Volstead Act. Law, in his 
opinion, may require some changes 
from time to time, but such changes 
should not be too readily made: 

A measure should be as enduring 
as possible. But nothing can be ab- 
solutely unchangeable in things that 
are subject to change. And therefore 
human law cannot be altogether un- 
changeable. 26 
Aquinas’ reasons for infrequent 

change in the laws were cogently pre- 
sented.27 He recognized the difficulty 
of enforcing any law that conflicts 
with the prevailing custom of a peo- 
ple and advocated change when cus- 
tom and law are irreconcilably at 
odds. In law he was a pragmatist, not 
a dogmatist. Thus: 

... Human laws fail in some cases. 
Hence it is possible to act outside the 
law, namely, in a case where the law 
fails; and yet the act will not be evil. 


22. Ibid., pages 58, 59 


23. Summa, Q. 96, Art. 2, Vol. Il, page 790 

24 Ibid., Q@. 95, Art. 1, Vol. Il, page 783 

25. Ibid., Q. 96, Art. 2, 3, Vol. Il, pages 
792-793 

26. Ibid., Q. 97, Art. 3, Vol. Il, page 801 

27. Ibid., Q. 97, Art. 3, Vol. Il, page 802 


Human law is rightly changed in so far as such 
change is conducive to the common welfare. But 
to a certain extent, the mere change of law is of 
tself prejudicial to the common welfare, because 
custom avails much for the observance of laws 
seeing that what is done contrary to general cus 
tom, even in slight matters, is looked upon as a 


pertinent in a criminal prosecution 
or a civil action. 

My observations have not even at 
tempted to cover all the Rules whic! 
may be the subject matter of com 
ment and discussion. I have give: 
merely a summary of those Rule 
which, because of my own experienc: 
in the past year, have become em 
phasized. As the Rules are furthe: 
tested in practice, problems of a pro 
vocative nature are bound to aris¢ 
By a frank and complete expression 
of views, we can implement and mold 
these Rules to our changing concepts 
of procedural justice. 


And when such cases are multiplied, 
by reason of some change in man, 
then custom shows that the law is no 
longer useful; just as it might be de- 
clared by the verbal promulgation of 
a law to the contrary. If, however, 
the same reason remains, for which 
the law was hitherto useful, then it 
is not the custom that prevails against 
the law, but the law that overcomes 
the custom; unless perhaps the sole 
reason why the law seems useless is 
that it is not possible according to the 
customs of the country, which has 
been stated to be one of the condi- 
tions of law. For it is not easy to set 
aside the custom of a whole people.?5 


Aquinas next summed up the posi- 
tion of the man who acts outside of 
or beyond the letter of the law and 
the reasons therefor: “He who in a 
case of necessity acts outside the let- 
ter of the law does not judge of the 
law; be he judges of a particular cas¢ 
in which he sees that the letter of 
the law is not to be observed. He 
who follows the intention of the 
lawgiver does not interpret the law 
absolutely; but he interprets the law 


serious offense. Consequently, when a law is 
hanged, the binding power of law is diminished 
in so far as custom is abolished. Therefore human 
law should never be changed, unless, in some way 
or other, the common welfare be compensated 
according to the extent of the harm done in this 
respect. Such compensation may arise either from 
the extreme urgency of the case, due to the fact 
thot either the existing law is clearly unjust, or 
ts observance extremely harmful. Therefore the 
Jurist says that in establishing new laws, there 
should be evidence of the benefit to be derived 
before departing from a law which has long been 
considered just." 
28. Ibid., Q. 97, Art. 3, Vol. 1, page 8¢3 
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a case in which it is evident, by 
ason of the manifest harm, that 
ie lawgiver intended otherwise. For 
it be a matter of doubt, he must 
ther act according to the letter of 
he law, or consult those in power. 
No man is so wise as to be able to 
onsider every single case; and there- 
re he is not able sufhciently to ex- 
ress in words all those things that 
re suitable for the end he has in 
iew. And even if a lawgiver were 
ible to take ail the cases into con- 
ideration, he ought not to mention 
hem all, in order to avoid confusion; 
sut he should frame the law accord- 
ng to that which is of most common 
ccurrence.”’29 
\quinas summarized thus his 
opinion on the nature of law: “But 
properly a law is first and foremost 
in ordinance for the common good, 
ind the right to ordain anything for 
ihe common good belongs either to 
the whole multitude, or to someone 
vho acts in place of the whole multi- 
tude . . .”39 MclIlwain says of the 
ibove passage: 

It is apparent that the type of hu- 
man government here most favored 
by St. Thomas is a true res publica, in 
form somewhat like that of the Roman 
republic, or one in which the people 
(multitudo) has entrusted the supreme 
government of the state to a single 
ruler who has the “care” or respon- 
sibility (curo, sollicitudo) for it all. 
The latter form—and the latter was 
the form of chief importance in the 
rhirteenth Century, essentially the 
same whether elective or hereditary— 
is a monarchy founded on the law 
eternal and created by the people for 
the common utility of all, and espe- 
cially to secure peace, the chief earth 
ly prerequisite to human good. Its 
ruler or prince is therefore a true 
king, with vast powers, especially the 
power of judging and punishing of- 
fenses, and with a responsibility of 
equal or greater weight. 

This, however, for St. Thomas, as 
for John of Salisbury, is no “constitu- 
tional” monarchy of the modern type 
in which this responsibility of the 
prince is regularly enforced by inde- 
pendent agencies of the community. 
So far as my knowledge goes, the first 


and sole clear advocacy before the 
Conciliar period of a theory of “lim 
ited” monarchy ... in any strict 
sense resembling the latter form ox 
curs in Book I of the Defensor Pacis. 
The responsibility of St. Thomas’ 
prince is of a different order. His 





prime responsibility is to God, the 
author of the law on which all his 
authority rests; and, in a general, or 
even in a loose political sense, he 
might be said to be responsible also 
to “the multitude” which raised him 
or his house to the throne and might 
conceivably sweep them away for acts 
of tyranny. But in the strictly “legal” 
sense he is “absolute” in the ordinary 
administration of human law in his 
realm; within this sphere he is with- 
out superior or a peer, and is respon- 
sible to no man. Of human law, in 
the sense of coercive force, St. Thomas 
says he is wholly free, a monarch 
“legibus solutus’—the equivalent of 
Bracton’s legal dictum that no writ 
runs against the king.*! 


Attesting to the harmonious rela- 


tionship of Aquinas’ political doc- 
trines and the three systems of 
legislation of the Middle Ages— 
feudal, civil and canon—De Wulf 
writes: 


The Thomistic theory of the state 
represents the crystallization of the 
political experiences of the Twelfth 
and Thirteenth Centuries; but it also 
represents conformity with the feudal 
and civil and canon law, which was 
making no little progress during this 
time. Consequently the three systems 
of legislation (feudal, civil and canon) 
are at one on so many important 
points, such as the divine origin of 
power, the subordination of the king 
to the law, the king’s character as 
servitor of justice, the force of cus 
tom, the intervention of the commu- 
nity in the delegation of power to the 
prince, and the participaton of the 
people in government. In the same 
way natural law is for the legists and 
the canonists an ideal to which posi- 
tive (human) legislation must ap- 
proach; and the prescription of the 
natural law must be adopted in so 
far as it is possible in existing circum 
stances. 

Finally the Thirteenth Century 
theory of the state takes up and com- 
pletes various philosophic doctrines 
which had found credit among forme 
philosophers such as Manegold of 
Lautenbach, and John of Salisbury. 
But it has become a social philosophy, 
and it dresses all in a synthesis which 
is found neither among the feudal 
theorists nor among the legists, nor 
among the canonists, nor among the 
philosophers of the preceding centu 
ries. It coordinates all, and attaches 
the doctrines which it establishes to 
a system of psychology, of morals, of 
logic, and of metaphysics. It is a kind 
of democracy, conceived in modera 
tion, and based upon the pluralistic 
conception of the world and of life.** 


Thomas Aquinas 








































Summary of Aquinas’ Philosophy 

of Law and Limitations on Power 

From our brief examination of the 
political thought of St. Thomas 
Aquinas, together with the perhaps 
cursory view of prior political 
thought, I think we may soundly 
say, Bourbons and Stuarts to the 
contrary notwithstanding, that there 
was no legal basis in Mediaeval polit- 
ical thought for such a doctrine as 
the Divine Right of Kings. Every ex- 
pression by Aquinas, and apparently 
by his predecessors, seems to point 
not to the divine right of kings, but 
to the divine responsibility of kings. 
Indeed, it would be difficult not to 
draw from Aquinas principles which 
lead up to the modern concept of the 
limitation of governmental powers. 
His suggestion that law, if contrary 
to divine law, should be disobeyed 
and his insistence that an unjust 
law is NO law, lead inevitably to the 
conclusion that the will of the prince 
is not law per se but per accidens; 
that is to say, the will of the prince 
is not law in its essence, but only 
insofar as it partakes of the natural 
law which IS law in its essence. 

In his insistence upon the prope 
place of authority in the political 
realm, and his reluctance to place 
the lawmaking authority in the 
hands of the multitude, Aquinas was 
in harmony with both Plato and 
\ristotle. Indeed, the same distrust 
of the undisciplined mob was mani- 
fest in the deliberations of the fram- 
ers of the American Constitution. It 
would seem that, were St. Thomas 
able to view and pass upon the de- 
velopment of the principle of judi 
cial review, he would acclaim the 
principle as being the means the 
“practical reason”, to be used in 
maintaining what the speculative 
reason proclaimed: That the nat- 
ural law is superior to the human 


legislator. 


29. Ibid., Q. 96, Art. 6, Replies to Objections 
1, 2 and 3, Vol. Il, page 799 

30. Ibid., Vol. Il, Prima Secundae partis, Q. 90 
Art. 3. 

31. Mcliwain: The Growth of Political Thought 
n the West, pages 329-330. But see also, quota 
tion from De Regimine Principum, supra. 

32. De Wulf: Op. cit., pages 263-264. Com- 
pare Coke's famous dictum on the law and the 


king 


October, 1947 * Vol. 33 1069 


10 





mm 








The Privy Council 






(Continued from page 1017) 


He asked who the god was and was 
told: ‘We don’t know except that he 
is a very powerful god, because he 
interfered on our behalf against the 
Indian Government, and gave us 
back our land which the Govern- 
ment had taken, and the only thing 
we know is that the name of the god 
is the Judicial Committee of the 
Privy Council.” 

The Privy Council has a civil and 
criminal jurisdiction coming under 
four main heads: 


1. It is the final Court of Appeal from 
the Dominions (except Eire), In- 
dia, the Crown Colonies, protec- 
torates and mandated territories 
and from the Channel Islands and 
the Isle of Man. 

By Statutes of 1832 and 1833 and 

under the Church Discipline Acts 

1840 and 1892, appeal lies ulti- 

mately to the Privy Council in 

any case of correction brought 
against a Church of England 
clergyman or layman for an offence 
against ecclesiastical law. Since 
1876 bishops and archbishops no 
longer sit in such cases as mem- 
bers of the Board, but may sit as 
assessors. Owing to better mor- 
ality among the clergy and more 
tolerance on the part of the gen- 
eral public in matters of ritual, 
such cases are now extremely rare. 

The last notable case of heresy 

was Martin v. Mackonochie in 

1870. 

3. Under the Act of 1832 the Privy 
Council was given power to hear 
appeals from the Court of Ad- 
miralty and from Vice Admiralty 
Courts in the Colonies. Colonial 
Courts of Admiralty have a limited 
jurisdiction, though by the Statute 
of Westminster 1931 (Section 6) 
the jurisdiction may be extended. 

1. The Crown may apply to the Ju- 
dicial Committee of the Privy 
Council to give its advice on any 
subject which it thinks fit to refer 
to it. For example, in 1846 the 
Privy Council decided the legality 
of the Cape Breton annexation to 
Nova Scotia, and in 1853 settled 
the dispute between the Home 
Office and the states of Jersey as 
to the extent to which the Home 
Office would interfere with the 
Prison Board of Jersey. In 1919 it 
settled the dispute between the 
Legislative Council of Southern 
Rhodesia and the British Africa 
Company as to the rights of the 
Company to compensation under 
its charter; and in the 1920's the 


no 
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boundary dispute between Eire 
and Ulster and the boundary dis- 
pute between Canada and New- 
foundland. 


No Opinions or Rulings 

in Hypothetical Cases 

Apart from special reference, the 
Privy Council is quite willing to 
state the true interpretation of a 
Colonial or Dominion statute where 
it becomes necessary in a case before 
them, but will not try a wholly 
hypothetical case. 

In thus considering appeals com- 
ing from various parts of the British 
Commonwealth, the Privy Council 
deals with systems of law entirely 
different from the common law of 
England. One day it may hear an 
appeal from the High Court of India 
involving Hindu or Mohammedan 
law, another day one from Ceylon 
which has Roman Dutch law, one 
from Quebec or some colony ac- 
quired from the French and having 
French law of the ancient regime, or 
one from the Channel Islands which 
has the old laws of the Duchy of 
Normandy. But a number of retired 
judges of the various High Courts 
of India and the Dominions and 
Colonies are made Privy Councillors; 
and thus in any appeal from India, 
for example, there will usually be 
included, in the Board of five, two 
former judges of the Indian High 
Court. 


Never Criticized for 

Partisanship or Partiality 

No criticism has ever been made 
against the Privy Council from any 
quarter on grounds that it has ever 
shown partisanship or incompetence. 
On the contrary, when the Provinces 
of Canada became federated under 
the British North American Act 
(1867), the jealousy of the Provinces 
—particularly of French-speaking 
Quebec—were placated by the assur- 
ance that, if there were any uncon- 
stitutional encroachment on_ the 
rights and powers of the Provinces 
by the Dominion government, ap- 
peal lay to the Privy Council, which 
in the past has given its decision 
many times in favor of the Provinces. 
In 1927, when Newfoundland heard 


that it had succeeded in its claim 
to vast tracts of territory in Labrador 
claimed by the Dominion, bonfires 
were lighted all over the Colony, and 
the scenes of hilarity were akin to 
those of VJ night. . 

Appeal to the Privy Council in an 
important constitutional case in 
volves considerable delay, uncer- 
tainty and expense. Before the pass- 
ing of the Statute of Westminster, 
(1931), the Irish Free State in effect 
abolished appeals to the Privy Coun- 
cil by the Free State Government 
and Courts refusing to implement 
its decisions. The particular deci- 
sion to which the Irish Free State 
Government took exception had no 
constitutional importance whatever. 

Canada has been the next Domin- 
ion to take steps to abolish appeals to 
the Privy Council. The Canadian 
people have perfect confidence in 
the competence and impartiality of 
the Canadian Supreme Court, and 
there has for some time been a feel- 
ing that there is no point in going 
to the expense of sending a team of 
lawyers to England to argue a case 
before a body which possibly but not 
necessarily may consist in part of men 
who have been members of the Ca- 
nadian Supreme Court and who, 
though older, are not necessarily 
more competent or more experienced 
than the existing judges of the 
Canadian Supreme Court. 


Bill in the Canadian 

Parliament in April 1939 
Accordingly, in April 1939 a Bill was 
introduced in the Canadian Parlia- 
ment to abolish entirely appeals to 
the Privy Council. The Governor- 
General referred the Act to the Su- 
preme Court under Section 55 of the 
Supreme Court Act, 1927, to give its 
decision as to its legality under the 
North America Act, 1867. The Court 
certified its opinion that the Cana- 
dian Parliament was competent to 
enact the Bill in its entirety. 

There were two dissenting judges. 
Crocket was of the opinion that the 
whole Bill was ultra vires the Parlia- 
ment of Canada. Davis was of opin- 
ion that as drafted it was ultra vires, 
but if redrafted in certain respects 
would be intra vires. 
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From this decision the Attorney- 
-enerals of Ontario, British Colum- 
ia, and New Brunswick appealed, 
he Attorney-General of Quebec in- 
ervening to support. The Attorney- 
senerals of Canada, Manitoba and 
saskatchewan were Respondents to 
he appeal, so that there was a con- 
iderable support from various quar- 
ers of the Dominion in favor of re- 
aining the right of appeal to the 
Privy Council. 


The Case Is Appealed to 
the Privy Council 


\ppeal followed to the Privy Coun- 
cil. The decision of the Privy Coun- 
il was given by the Lord Chancellor, 
Lord Jowitt, on January 13, 1947, 
affirming the decision of the Cana- 
dian Supreme Court and that “it 
ought to be declared that Bill 9 of 
the Fourth Session of the 18th Par- 
liament of Canada entitled ‘An Act 
to amend the Supreme Court Act’ 
is wholly intra vires of the Parlia- 
ment of Canada and they will hum- 
bly advise His Majesty accordingly.” 

Until 1931 Canada, like the other 
Dominions, was subject to the Co- 
lonial Laws Validity Act, 1865. In 
Nadan v. R.1926 A.C.482 it had been 
decided that Section 1025 of the 
Criminal Code, which purported to 
abolish appeal to the Privy Council 
in criminal cases, was ultra vires the 
Dominion. But in British Coal Cpn. 
v. R.1935 A.C. 500, decided four 


Continued from page 1029) 

plished through some provision for 
ancillary proceedings. Provision 
should also be made to stay any other 
proceedings until the jurisdictional 
question is settled in the first case. 
Upon the first Court’s assuming juris- 
diction, all other proceedings should 
be withdrawn by those Courts in 
favor of the first. This really amounts 
to judicial comity. 


Method of Giving Effect to 
the Foreign Proceeding 


Another fundamental of the agree- 





rtial Valuations of Industri 





years after the Statute of Westmin- 
ster, the Privy Council held a sim- 
ilar enactment valid, since the doc- 
trine forbidding extra-territorial leg- 
islation had since been abrogated by 
the Statute of Westminster. 

In this recent case the Privy Coun- 
cil held that the Canadian Parlia- 
ment had the right to abolish entire- 
ly appeals to the Privy Council, both 
from the Supreme Court and the 
Provincial Courts, by applying the 
broader principle that, under the 
Statute of Westminster, Section 101 
of the British North America Act 
now enables the Dominion to estab- 
lish a Court of Appeal with “‘exclu- 
sive, ultimate final and conclusive 
jurisdiction in all matters.” 

Appeals to the Privy Council from 
Canada have not yet been abolished 
by the Privy Council’s own decision. 


ment will be the method of giving 
effect to the foreign proceeding. This 
should be done by having the for- 
eign trustee, receiver, or custodian 
(under Canadian law) present the 
foreign Court order to the local 
Court having jurisdiction over the 
person or property of the debtor, and 
receive a local Court order transfer- 
ring such property as allowed by 
local law to the trustee, etc., or order- 
ing the debtor to transfer the prop- 
erty.” 

The 


provisions regarding what law will 
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All it has said is that the Act which 
the Canadian Parliament proposes 
to pass for that purpose is consti- 
tutional if passed. Whether the other 
Dominions, Australia, New Zealand, 
the Union of South Africa, and 
India (if and when India becomes a 
self-governing Dominion) , will enact 
a similar legislation remains to be 
seen. The Union of South Africa 
will probably do so. Australia may 
do so. New Zealand, which was 
apathetic if not antagonistic to the 
Statute of Westminster, is very likely 
not to do so. The constitutional 
status of Newfoundland and Malta 
‘is still not clear. India probably will 
drift in the same direction as Eire— 
a country with a declared intention 
of leaving the British Common- 
wealth but for economic reasons not 
yet ready to do so for all purposes. 
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Bankruptcy Reciprocity 


apply in certain situations. The pro- 
cedure before the bankruptcy Court 
should be governed by the law of the 
forum, except that for the technical- 
ities of sale, the law of the situs of 
the property should be observed. 
Voidable preferences and fraudulent 


40. It would be well to provide that the loca 
Court will execute such foreign order after it has 
been established: that the Court which 
the bankruptcy was competent under the agree- 
ment; that the debtor had received notice to ap- 
pear before that Court; that the judgment is er 
forceable by execution in the country of the bank- 
ruptcy Court; and that the judgment does not 
contain anything contrary to public policy in the 
country where the execution is desired. 


declared 
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Namaste. 
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transfers can be determined by the 
law of the Court that declared bank- 
ruptcy. It is suggested that, even 
though, as a general rule, the bank- 
ruptcy Court should have exclusive 
jurisdiction over all questions re- 
lating to the bankruptcy, the law of 
the situs might well govern the val- 
idity and effect of a mortgage or other 
incumbrance. The law of the Court 
declaring the bankruptcy should de- 
cide priority of payment to creditors. 
However, priority of all liens and 
taxes can be controlled by local law, 
and it can be provided that local 
property only is available for their 
satisfaction. Law of the situs might 
well control also with regard to local 
exemptions. 


Parity of Rights for Foreign 
and Domestic Creditors 


Fundamental in any agreement must 
be the proposition that foreign cred- 
itors be accorded the same rights, 
privileges and responsibilities as do- 
mestic creditors. This would mean 
that they be given the same notice 
as to proceedings, meetings, etc.; the 
same rights as to ability to initiate 
proceedings, proving of claims and 
sharing of dividends; the same duties; 
be bound by the wishes of the ma- 
jority the same as local creditors of 
the same class. Provisions for these 
results may likewise incorporate an- 
cillary provisions. 

The foreign receiver, trustee o1 
custodian must be able to reach and 
acquire title to local property, both 
real and movable, for the benefit 
of all creditors. What property the 
trustee can reach will be determined 
by whatever law is made applicable 
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in the various situations, as sug- 
gested above. In other words, if the 
agreement specifies that local law 
will apply with regard to liens, the 
trustee will acquire the property 
subject to whatever priority is ac 
corded local lienholders by the bank. 
ruptcy law of that country. This is 
the core of the problem, and with- 
out such a provision any agreement 
will be useless. Going hand in hand 
with the above must be a provision 
that a discharge in bankruptcy in 
one country will operate to discharge 
all debts in the other country, sub- 
ject to the above-mentioned prior- 
ities created by local law. Of course, 
under the agreement, foreign cred- 
itors will be on the same standing 
with local creditors; and there should 
be no occasion for suing on provable 
debts after the discharge, in a juris- 
diction foreign to that of the orig- 
inal proceeding. 

If a creditor proves his claim in 
the foreign proceeding, some States 
do not allow him to proceed against 
local assets even now. And if all 
both countries has 
passed to the foreign trustee, there 


property in 


is no reason for allowing such a 
creditor to bring an action against 
local property. The problem would 
be more apt to arise in the case of 
a local creditor who has not accepted 
the foreign proceeding and wants to 
reach local property. This is the very 
thing that happens now in this coun- 
try and which we are trying to avoid. 
All creditors of both countries must 
be bound by the proceeding and dis- 
charge of the Court of original juris- 
diction (as discussed above) regard- 
less of whether that Court is in Ca- 
nada or the United States. And the 
Courts of both countries must give 
effect to discharges of the other just 
the same as they would a discharge 
by another Court in their own 
country.*! 


41. With regard to this, it should be provided 
that the bar is effective only if the proceeding is 
published according to the law of the forum and 
publshed also in the country where the bankrupt 
has a branch or intends to invoke the effects of 
the bankruptcy. In each country this publication 
should be made in the form prescribed by local 
law, and this law determines the consequences of 
an omission of that publication regarding assets 
located there. 
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\arshalling of Assets 

rovision Needed 

| he agreement should contain provi- 
ions with regard to marshalling of 
issets in a partnership bankruptcy. 
[he trustee in a foreign partnership 
should be able to reach local assets 
4 one or both of the partners to 
he extent that he could under the 
law of the jurisdiction where the 
partnership agreement was signed. 
[his would mean that the individ- 
ual assets in Canada of persons in a 
partnership entered into in the 
United States, and vice versa, would 
be available to the partnership trus- 
iee to the extent necessary to satisfy 
laims. In the event of insolvency of 
in American partnership and insol- 
vency of one or more Canadian 
partners, or vice versa, the law of the 
jurisdiction where the partnership 
contract was consummated would 
ipply as to the extent that the part- 
nership trustee can reach individ- 
ual assets. And again, trustees in 
bankruptcy of individual insolvent 
partners should be able to proceed 
against the foreign partnership as- 
sets to the extent that the law of 
the jurisdiction where the partner- 
ship was formed allows. 

Provision should be made for ar- 
rangements, reorganizations, wage- 
earner plans, etc. Courts of both 
countries must recognize such for- 
eign compromises. Local assets should 
be available to the foreign trustee, 
ind local creditors must be bound 
by the foreign plan if it has been 
conceived and approved under the 
Bankruptcy Act of either country. 
This would mean that, as far as 
Canadian reorganizations are con- 
cerned, the holding in Canada South- 
ern Ry. Co. v. Gebhard* would be 
extended to all shareholders and 
creditors and not limited to mort- 
gage bondholders. Provision should 
be made requiring foreign credit- 
ors to be accorded the same privileges 
as local creditors in the reorganiza- 
And, corre- 
spondingly, foreign creditors should 


tion proceedings, etc. 


be required to assume the same 
duties and obligations as __ local 


creditors with regard to the plan. 





42. Note 11, supra. 


Established Rules and Principles of 

Law Would Have to Be Overruled 

This by no means exhausts all the 
problems or considerations which 
present themselves in the formula- 
tion of a workable bankruptcy agree- 
ment. The intention was to point 
out some important problems and 
suggest methods of approach. If such 
an agreement reached the drafting 
stage, this country would probably 
have some difficulty with allowing 
the foreign trustee to acquire title 
in local property and also with local 
recognition of a foreign discharge 
and foreign reorganization proceed- 
ing as to dissenting creditors. As was 
suggested earlier, there is always the 
possibility that the above might be 
considered unconstitutional. 

On the other hand, Canada would 
probably have the same difficulty, al- 
though not to as considerable an ex- 
tent, and, in addition, might have 
difficulty with any provision against 
dual bankruptcies, since this concept 
is established in English law. 

What we must realize is that there 
is a definite need for such interna- 
tional understanding and that com- 
mon law countries are quite back- 
ward in not having some sort of 
understanding along these lines. 
There is no doubt but what well- 
established legal principles will have 
to be overlooked or over-ruled by 
any such agreement and before the 
benefits of mutual recognition of 


Bankruptcy Reciprocity 
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bankruptcies can be realized. But, 
in reality, these legal principles are 
keyed to a world of economic isola- 
tion and are not adapted to the world 
of international political and eco- 
nomic cooperation that we antici- 
pate and for which we are striving. 
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nedy Ave., San Antonio, Texas. 


only. 
Ken 


INVESTI- 


LAW BOOK SALESMAN 


WANTED: EXPERIENCED 
salesman. Reply confidential 
program. Box MEJ 


LAW BOOK 


Expanding sales 


LIBRARIAN WANTED 


WANTED, LAW LIBRARIAN. MUST HAVE 

degree from recognized School of Library Ser- 
vice (Law). In addition practical experience pre- 
ferred. Annual salary $4200. Apply to Justice 
Eucene D. Luyan, Santa Fe, N. M., accompany- 
ing application with copy of latest photograpl 


MISCELLANEOUS 


BOOKCASES —USED—GOOD CONDITION 

Globe-Wernicke, Macey, Stewart and Gunn book 
cases in any finish. Price: $6.00 per case; $5.5( 
per top; $5.50 per base. Check with order—freight 
collect. To match your cases, indicate color, style 
pattern numbers; type of base, open or closed ; 
and type of top, square or convex. LAWYER 
Service Company, 7154 Chestnut, St. Louis 1 
Missouri. 


PHOTOSTAT 


COPIES OF BRIEFS, DEPOSITIONS, OR 

other Legal Documents. Pick-up Delivery serv- 
ice. Also, completely insured mail service. PEILET 
Puoto Copy Service, 538 South Dearborn, Room 
404, Chicago 5, Illinois 


POSITIONS WANTED 


ATTORNEY, YOUNG, CONSCIENTIOUS, EX- 
tensive trial and investigative experience. Leav- 
ing service, desires association with law firm, cor- 
poration situated near east or gulf coast, or navi- 
rable waters. Excellent background and references. 
Box: RM 


LAWYER-VETERAN WITH 9 YEARS EX- 

perience general practice. in Tennessee. 41, 
married, born in Norway. Seeks association with 
lawyer or law firm in large city preferably New 
York or Chicago. Hard worker. Box: HL. 


TAX COUNSEL—EXPERIENCED IN TAX 

planning and dealing with Treasury Depart- 
ment, desires association with California firm. 
Attorney-CPA, age 36, earning $10,000. Box TV 


MEMBER NEW YORK CITY LAW FIRM IS 
interested in opportunity with law firm or cor- 
poration law department in smaller city in East 


or Middle West. 15 years’ experience, princi 
pally in general corporate practice and labor re- 
ations. Box GH 

ECONOMIC COUNSEL 
ELGIN 


GROSECLOSE, ECONOMIC COUN- 
sel, Warner Building, Washington 4, D. C. 
Assembly and presentation of economic evidence 
required in tax determinations (valuations, Sec- 


tion 722 and 102 issues), in federal hearings 
(LOC, CAB. F.C.C, FTC, Tarif Com 
mission, Congressional Committees), and in liti- 
ation 


ROBES 


JUDICIAL ROBES—CUSTOM TAILORED 
The best of their kind—satisfaction guaranteed 
Cc atalog J sent on age Benttey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y 
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When Possession Is An 
Important Factor In the Law 


@ IN THE practice of law, possession often 
becomes an important factor. Only re- 
cently real estate closings have become 
extremely complicated by the national 


housing shortage. 


® But nowhere in the law is possession 


more important than in the ow nership ot 


American Jurisprudence 


© Over four hundred and twenty com- 
plete text subjects bring you the legal 


information you are constantly needing 


in your practice. 


® lr you do not own this most valuable 
of lawyer's possessions, write either pub- 


lisher today. 


BANCROFT-WHITNEY COMPANY 
San Francisco 1, California 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 


Rochester 3, New York 









































































Your Fellow Lawyer 


























Many of your fellow lawyers have recently received the 
first published volumes of the Fifth Decennial. In- 


cluded is the new and complete Key Number topic 


Administrative Law & Procedure 


Other special topics in the Fifth Decennial, covering 
from the earliest reported cases to date, will include 


Declaratory Judgments 
internal Revenue 
Federal Civil Procedure 


eiving the user a quick and complete survey of all Ameri- 


can Case Law on the subject. 


Have you inquired into the special values of the Fifth 


Decennial? 


No obligation is incurred. 


West Publishing Co. 


Covering a Decade of Unparalleled Developments in American Case Law. 














